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coeutl liai subniitted tlis; objection te bis honer
thic Recorder, and ie bt-ggetf te subinit it te this
Court. lie coîîtendcd tiiot the oîîly evidence
the Court could look at iras tic evidence for
thic pro-tecuitioti, 'becauce the statute spokeo niy
of cvideiicc of ''criinîiiiaiity," and because thc
statutc,; spokeof nothiiig but thisparticular kind
of evidetîce. Thc moment tlic Court wvent inte
tlic con'îlcration of evidlence for the defence,
thcy bie-gn a trial of filet, te wiriel thoy irore nlot
comipctt-nt. But did flic facts show an act of var
or an oct of robbery ? lic startedl iith tliis
axîom, fliat neo use couid lic nmade of neutral ter-
ritory for tlîe purroscs of ivar, an)d that if any
usc wre made of it for offenisive purposos, tlîat
iras ziet an oct of us-ar. Mr, Richards llad slîown
by outhorities tliot if tho act of capture irore
comiencedl frein nentral tcrritory, titese Lad
been ne legal capture; that ini facet thiere hall
flot been an nct of irar.

M11, .sTICs RICHARDuS -You MUSt tnt loge
Piglit of flue flot tiait ail iliat is soid on that
qice.tion is for flic îurpsý of leternîining us-at
the consequencos of tlîat act in a neutr%î terri-
tory arc.

Mir. 'Iarrison-But it sheiret that under these
circunisunces, thero ivas net, an oct ef vr. if
it iras, thon the rcspousibility vras shifted frein
the individual te tho State. But hoe contcnded
that tiiege catses of capture deeided tlîat wicro
anly aet ivas cemmcnced on neutral tes-rites-y, it
vras iiet aui act of ivar. (Seo Saiss.qin2a Triai-
de,?, 7 Wheaoton 283 ; aise 9 Trench 359; Santa
Maria, 7 W'leaton 49~0; Cran,? Pere, 4 Wlicaton
471 ; Piuuaa toa 4 Wlîeaten 571.) What
consuitilîs an net o? vrs, is a question of
lais. li fus case tlic prisener took upoin hlm-
self the rcspcunsibility of shewing that, iat
ttc diil mas an net of isar. lie must dû that
heyoîud ail question. Nom, iin a man acted
iiîler auulîority, fuis otiîcr question aise arase-
idie (I19d so lieues tly our î t ? Tha t bvitg

sýefled iii l'lc affirmîative, ive ilut tlu"c fiit
,vlietlier the nects lic dit ivrsc acts o? irs. But
tige quOieuon quo auuuuo k pecuî!iarly a que-tien
for a jury. (Rgy v. flare, 1 Lecch C. C. 270;
lit re Atirson, i11 U. C. C. P. 60, Draper, C. 3.;
lu2 Te Kfinc, Il locw. U. S. 110, Cati-on, J. ; lit
re Coullins (th li ('l csoeul.e case) p 35; Opinions
oflihe.Xtterncys-Gencs-al of tlîe United States,
20.1, '211 lu rne Barneil, 11 L. T. N. S. 488). Ilc
(Mr Hlarrisont) laid domît this propesition-that
takiiî property hy force ?rom tilt persan of
anuitler iras rabbery. Tlîe exception was ihn
it ira-' tahen for pus-poses e? vsar. The Duk-c cf
Welliîîgtocn, us-lin iii Spain, hangeti mon irhi
conîitteul robory. They ire tricd by cous-t-
mas-fi-il ; but tlîis diii net prove that tlîey woiild
rot havo beeln atiietiabe te tho civil tribunis o?
the crauntry. Altliough a main haut a commission
lie mi-lit still commit an act cf piu-acy. for LeC
miilît oct dislionesîiy ( 1U72ilcd St aies v clùulock,
5 lct 14 1). It is %let ciiough for tliose rep-
resvnitig the Routlîern Czoverninetit te say that
sucli tlittgs- wset-c done at Savannitiand Neiv
Os-Iratns by thc Unitcd States offices-s. Wce had
ta looîk at fi'etliings as neuttralq. There iras
no reasont if thcy dit' wrong flioré wiy ire sliould
comiiîciîice wrong lies-. But lie (M.Nl-s-ri"a)
beg1zeul 'iga<iti te call thue attenîtion of thc court te
thie fact tliot the moment ire got into this discns-

tiion, we fallad ourselves trying a question of
filet. Next referring to the manifesto of 1%r.
Jefferson Davis, the lcarnei! counsel contended
that it dit! not prove an antecedezît authority;
that it nicîcly said an autlvLtrity for a certain
expedlition liait bcen given. But acccpting it
for what it vas worttt, it said te the prisoner

lYou mnust flot violate tieutral ter-ritnry."
'Plainly theti, li ad exceeded his authiority. Uce
-was authorizŽd to do a certain tict, provi'led hoe
did flot violite nontral territory. But lie diii
violato, neutreil territory, tixorefore hoe vas flot
authorized. lltiving exceedcd lus autbority, hie
vuas a&'rn-dc î ilitizo. But however this
miglit be, the laws of war cxempted private pro.
porty. (Se Lucas v. Bruce, 4 Atticrican Lawv
Register 98; Alostyn v. F"îbrigas, Cowp. 180).
As te the question of ratification, hie (Mr. Ilarri-
son) contended that the Soutîjorn Governnîont
couid net discharge the prisoner front bis ohliga-
tiens. Tlie ratification migit inahe the Soutliern
Govcrr.mout responsible als accesst>ries aff or the
fact, but it could not relieve the prisotier of his
rcsponsibility if ho liadt committod a criminal net.
The learned counsel conciudced by roferring& the
court te the rostit. of [cLieod's case (t6 WeJb-
ster's Works 247; 25 ýiondcl 4b3) to show that
wc ]lave no reason te deubt but that prisoner
will gct a f'air trial in %ho Unitod States, and
argued that so long als the troaty existed wo are
bound te bolievo ho will; for the trcaty is based
on the confidence which ecd nation places in the
hoest and impartial administration of justice by
the Cheor.

Mir. Caincron briotly rcpicd, and in aiîsier to
th~e rcmarks of MIr Richards4 with regardi te tho
sinignificanlt force that pretondod te attompt the
capture of the steanier -.iîlii-gun, sait! tliat the
number of outsiders itito ivere ready te ".sist in
thec eriterpriso liad not been ascertaincd, and that
'Mr. Richards nppearod te forgat that tîterc were
also on the i>]intl nole ]s thîti ttn-ciîy-six bound-
redî Coiiféer.'tc prisotiers rv-ly to a,-i>t their
frieuds, anu that they k-ne' thelicttelil)t vras
about te ho made te liberate them. Ile contendcd
tlint the belligeront character of the prisoner hid
becti fully prove!1, anîl stîid that the 11ritishi Gov-
crament was boundl as flrndy te ulhiod the Con-
federate States iii their bei!igoreit, rigits as it
vas te carry out the provisienq of the Aslîburton
Treaty wi:h the United States of Ainerica. lie
citod Twiss 441, 4412.

DatýPna, C. J.M.Cameon eiwecteîl Ie the
sufficicncy of the warrant and te flic sîifficicncy
of thic cridence adduccd bofore the Recorder te
justify or sustaiti the wrat

As te the warrant, lie conitenild that it onglit
te set out ftic evidezîce upen whicli it vras i-ued:
thait It should shio% tiîat the Gos-orner Genpral
autheûrizetl andl directedth(fl, Recorder te take
procecdings a- tiust the prisener. or tlîat a pro-

icceding ngainst linîi had beca origitia-tec iii the
Unitcd States.

1 tlîiiil noe of thoe objection,; are suwtaïn-
able. Tho autlîurity of thec Recorder i-t derivced
front and tînder tic second sectionî of chap. 6) of
the Prov-ncîal «tatuto 24 Vic ,îi'henuiets that

upon cemplaîint made upon oath or aliffrination
(i waesihere affirmations cati bc lcgally taken

instead of oatlîs) charging anyv lierîn fiîund with-
in the limits of this province with haviug cern-


