
letter of withidrawal or had any knowledge of thei faet of withi-
drawal uintil after hie had executed the instrumen(ýit o! the 2ndi(
October, and had paid a considerable iuin1ber of thec ucditors
the aniounit of the composition providedý( for bY hiscoent
The only scintilla of evidence of notice( or knwldg tat
could be arguedl for was in soute asesto q1ustitin. ad-

reedto the defendant llersee wvhen hie wam undur eaia
tion in thie former action. But thie questions and a-a
reaid at the trial of this action, disconneeted as thwer froiî
the preceding and succeedÎng questions and( answenr, en
vaguie and( unsatisfactory in view of the diret testimnony aud1
of thoe probabilities of the case. It wouldl be unisafiifý Mn11Y
opinion, to !ound a conclusion o! fact on themii. ]it was arguedq
thiat the learned Judge, had not given crdueta te it-st i-
ilon 'y of the wîtnesses on the question of notice. Buti as saiid
by Lord Justice James in Nobel'*Exlsie Co. v. Joncws, 17
ChI. 1). at p. 739, " rcally that îs a fall11acy which weu hiad oe
sioni to refer to more than once,( in thiis Court, thlat a m1an)
supp)1oses thiat lie proves the affirmiative bu usu ,( the i nçs forý
the( negative is not xxholly to be, bcl ievd 0)f cou rse th11at is notl
so. The a lffirmative mnust bie proved,( anid to saiy th at a wýit1neSs
for the negative is not wholly to, be believedj, or that smine
othier witneoss might be there, is in no sense of the word tol
provec the( affirmative."

So far as it affects titis case, thierefore, I thîik it oughit tao
bie takcn that the fact of notice to the defendlant I{ersoe o!f the
plaintiffs' withdrawal froni the deed of comiposition before lie
executed the instrument of the 2nd October, oughit to be ta1
as not eetblished.

The plaintif s are not impeaehing the tranisactionbtwe
thle defendants Bull and HEersee. On the eonitrary, they- have
adopted it, and ask to, have the trusts of the instrumewnt of' the
2nd October enforcedl for fheir benefit. Their rîght to maiinl-
tain this action in their own naines against the deofendanjt.
Ilersee must depend on the circuntstanice that the p)rope(rt 'y
and assets passed to the defendant H-ersee iinpressed( -withi a
trust. Probably that is the only substantial dlistinction be-
tween titis case and flenderson v. Killey, 18 S. C. 11. (19)8,
more fully reported in il Oce. N. 88. But the righits ta- bie
onforoed are those which the defendant Bull couldl enifore(,,
and no others, and, unlee lie caîl upon the defenant llersee
to psy the plaintiffs' dlaim ln full, I do not perceive aily,
grun upon which the plaintifls Cau do s0. In mi,% judg-
ment, the, defendant Bull is not sliewn to be entitled .ta thlat
relie. It le plain upon the evidence, as 1 think, that the


