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And whatever effect a provision ini such agreement reserving the rights of
the creditor against the surety muay have on the extens!on of tinie, it is idle as
regards the stipulation for an increased rate of interest.

1,as/t, Q.C., for t.he plaintiffq.
.Jair;,Q.C., and S/h'plew, Q.C., for the dlefendant,

Ch'ti,cer D)ivsion.

FE'R ;1SÔN, 1.] [Dec. 2i, 93

IN REt COWAN Aéi-i'. ý

Trial-ÂC;1ùI/F/>'so Cour / i1ta o irt'l-.]ltaiiius laju(i'c.

Affle broughit action against Cowan in the Division Court for $45 for the
p -ice of certain hogs ;Cowan couuiteîclaimied $5 for ten days' keep and feed of
the hogs. The judge nonsuited the plaintiff, wvithout saying anything about
the covnterclaim. Cowvan then ljrought action in the sain cut against
Affie, claiming $32 for So days' keep of the hogs, inclusive of the ten days ini
-espect to %ehich lie previously clairned the $5, and lie clenianded a jury. Affe
disputed the dlaimr, uîie. set up that it %vas reç jiidictf in the former action.

e; This latter action carne up for trial, and Mien the jury wvas about to be called
e dlefendant obijected on the abov-e g round, and the judge upheld the objection,

M and refused to allow the trial to go on. and entered judgmient of nonsuit
aianst Cowan, saying that hie 'had intended in the formetr action to disposei fiuially of hoth claini and couniterclaim, and wvas willing, if necessary, to amiend

t his judgnient to that effect so far as hie hart power to do so.
iIc/d(, on motion for a miandanius to comipel the learned judge to proceed

with the hearing of the second action above mientioned, that the issue whether
there lîad been a former adjudication of the mnatter in dispute %vas one to be
determlined by the jury and not by the judge, the case becbg onie in which ilhe

aintff« was entitled to a trial b\ jurv, the learnetl j d 'e having and exercising
the sanie powers as those possessed by a judge sitting at nisi fries in cases

tidadhat miust be tried by a jury, and the judgmnent of anonsuit having
j heen pronounced without jurisdictioii the case was still pending, and the order

for a mandamius miust be granteci.
,*4,1/sivor/h, Q.C., for the motion.

bV.,Q.C., conira.

STRTo:, j. IDec. 22, 1893,

Pubà çc~>/ -lIn/4h/ c~o~awî -Uli-ai z-ires o ''naîo sckooi board
-- S tjic/., c-.55, s. irÔ, (>/.ý

Jfeli, that thc schiool board of a city, town, or incorporated village have no
power or- authority to enter into any contract for the building of a schoolhouse
until thc necessary funds have been provided, under 54 Vir.t., c. 55, s. i 6 and

fý


