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a troublesoute inatter. The Canadian Pacifie Rw. then of
its own motion took down. the gates, and constructed fences
and cattie guards as shewn upon the p)lanl, Exhibit 2.

G. F. M-\aedoinncll, for thec plaintiff.

D. J. McDougal, for the defendants.

HoNx. MR. JUSTICE MNIDDLEI-ToN': It may be that the
t ravelled road encroacbed sliglitly upon lot 16; but the ma-
terial question to be determined in the first place is whether
any portion of the 15 feet ihi question still remains the
private property of the îlefendant. Ani enceroachnient of one
or two feet does îîot seClîl to uie to be inaterial.

Charles Billiugs, Sr., died on the 29th of November,
1906, and lie left to his son, C'harles 'M. Billiiugs, ail of lot
16, between the railway ani the Rideau river, save and ex-
cept a strip of land 15 feet in widthi, along the southern
boundary, " whichi 1 hcreby reserve for a public igblway."
He also gave to rue present defendant ahl the rernainder of
lot 16. The residue uf bis estate is givexi to bis two sons,
share and share alike. This will is dated August 29th, 1904,
prior to tlie location of the ('anadian 'Nortberni 1w. ; so that
thec railway referred to as eoustitutiug flic (ivisiou botween
the defeiidant and his brothier is the ('anadiaî) Pacifie Rw.
line.

17,pou this will, 1 thiuk, it is clear tliat (Charles 'M. Bill-
ings onlv took tlie land west of the railway aud iîortlî of the
1 5-foot rond ii ques.tion. 1 tbink fi is equallY cîcar tliat it
ivas ilot thec testators inteution to give tie road w'es-t of the
railway Io the defeudant, as the " rernainder of lot 16,"
moeanis, 1 think, that; whlîi reiais, flot only after the de-
vise to Charles, of hi., portion, but affer excepting frorn the
lot tbe 15-foot strip to tbe souil of Chiarles', wbich is re-
served for a publie highiway.

It was eoiiceded by üouîîsel for lioth parties tbat this
reservation w'as quite insuflicient to ainount by itself to a
dedieatioji, aud, tîjerefore. flic road w'est uf the ('anadian
Pacifie Riv. woul(l pas.s to tbe defeudaîit afl(l bis brother, as
residuary devisees.

It would have been more satisfactory if Charles M.
Billiings hiad been n party tu ibis~ litigation, so tliat tlie mat-
ter miit now bc deteriniined once for all; but, as it is p)lain


