
ORAL MODIFICATION 0F CONTRACTS. 571

l'After the cofitract bas been reduced to writing, the parties,
in cases flot within the Statute of Frauds, may, at any tume before
the breach of it, by a new contrai~t not in writing, either waive, i

dissolve, or annul the former contract, or add to, o- subtract
from, or vary, or qualify the terms of it, and thus niake a new
contract."e

In the Hawkizs>case the following language was used:
"Subsequent oral agreements between the parties to a written

contract not falling ii'hin the Statute of Frauds, if founded on
* ~a new and :aubrconsideration, rnay, when made hefore the

breach of the written contract, have the effeet to enlarge the tin-e
of performance Rperifierd in the written instrument, or may vary î

* any other of its terms, or may waive and discharge it altogether."
In the Chesapeak- & 0. Canal Co. case the court said:
"The ternii of a contract under seal, where P~ie Statute of

Frauds is not involved may.be varied by a subsequent paroi agree-
ment, express or implied.''

It is to bc noted tliat the authorities mentioned agree, that to
disehiarge a written contract within the Statute of Frauds by a sub-
se,(quenit agreement between the parties, such sul>sequent agree-
ment mnust be of equal dignity witlî that sought tu be discharged,
or, in other woi'ds, the new agreemnent inust he sueli a contract
.1s1 would be valid and capable of enforeement. No exception
seems tu have been recognizec. by any of ther.. Some courts,
litwvevr, do qualify the mile to the extent that there rnay lie
suffirient performance under the new oral agreement as to take
it without the Sjtatute of Frauds, or, at least, to make it inequ. table
tu) allow a party to stand upon the wvritten agreement after a part
performance of the oral modification. Such séems to lie the mule
adopted by the Washington Suprerne Court. The case of Thill
v. Johnsten, 60 XVash. 393, was an action brought to eompel specific
performance of a contmact affecting real property, whiehi, under
tlie state statute, must ho in writing. The defendant souglit to
shew thût the written eontract had been abrogated by a new oral
contract. In holding that this was not permis8ible. the court
saio:-

"Lt is contended that the learned trial eourt erred ini fot

.


