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le saw it done and gave directions for the doing
Of it, without any objection at that timo. I do
110t interfere, then, on thitt ground.

The fourth ground is that Charles FIolland
OWfears that hie attended nt the timo and place
'appoiuted on the lOth of December, 1870, to

hobw cauqe why hae should flot pay the sum de-
illanded fromn him-, ",but did nnt meet the fence-

'feesnor any person represeutiug them."
Charles Rolland haëd ne one representing bim

011 tho return of the summons, thougb it seems
Le concurred and united in precuriug it. That
le was present is of ne consequefice, then, on
this argument. Patrick Rolland does not say hie
*ao present, or if hae wss he doas not say hae did
llot mneet the fence-viewars, tior does hoe say the
f"ne.,iewers were not pre,-ent. Charles Holland
limself does not say the fence-viewers were not
Pre8eit at the time and place. [le says hoe "4did
h0t meet them nor any person representing
tberû."i That may have been because hie would
liOt meet tbem. The place of meeting is "lon lot
27, ln the 3rd concession. "-rather a wide circuit.
Chbarles lives on the west half of that lot, and hoe

llYnever have left bis own bouse, and yet have
bheen able to make the~ affiavit hae bas mie, that
le did net meet the fence-viewers, thougb bie may
Lav'e seau them al] the time they were upon the
lot. H1e may flot have met tbem becs use hoe was
ln bis bouse or on anothter part of the lot than
theY wero tipon, and yet they may have been ou
the lot, and hoe may have seen them or kuown
'DI thera heiug there aIl the time.

1 consider bis affidaïit as being intentionally
80 Werded, lu order to mislead. Th'e difficulty
Las arisen, however, from the whole lot being
l'Pecified as the place of meeting. instend of some
eeterminate bouse or field, or other unmistako-
able îocality.

As Patrick bas made no affidavit on this point,
1Presume hoe did flot attend, or that the

'et1ce viewers did attend at the time anti place
%PPOinted under section 1 f of the Act, and that
thY did determine as they say they did, that
kohPbrts Lad doue the work for Charles and
]ýatrick Rolland, "lbeing 160 roils awarded to
thOIfl..said Patrick sud Charles Rollanid being
d"40 11lters te the aforesaid award."

Th~is last objection fails aiseý .
Muet tharefore discbsrge the summons with
toste. Summons dioqcharged witlz co8ta.

ENGLISHI REPORTS.

EXCHEQUER.

RoBiigsoN v. DAvISON.
'net1 for persona serlie,s-EFrcuise of noit-performaanc-

14 coftract, ta render services purely persenal thora la
QPeda condition that the parties shall ha exoneratedfr.nthe Contract if performance thereof is preveuted

Jth5 iability resuRing frem theac fG.
PIuaint ifr egaged the defendant's wife to play the

eh nfo at a concert ha was about to give; ineanwhile
he feUl î11 and congequelitly the concert did net taire
lace- Tha plaiîtif tian broughit this action te racover

,..exPenises sud les of profits froma the defeudauts, on
-e t'lfo whomn the wife had made the contract.
. nàtat the contract was conditional on the lady being

91afit state of health te play, aud that thora had nelt
->7n anY breach eof coutract on the part of defendant
)rf Whether the plaintifS' was entjtled te notie ef the

'uý8iability te perferm the contract.
b0 01 5 [19 W. R. 1036, Exch.J

bteratin.tLat in considoratiofl of twentY
hil"to bo paid by the plaintiff to the defen-

dent, tho defeudaut promiaod that Lis wife
sbould perform at a musical entertainnient to be
givon by the plaintiff, but that she did flot per-
ferm, wbereby tho plaintiff was unable to give
the ontortaiumaut, and lost the profits that he
would Lave made, and iucurred expenses lu
taking a room, aud circulatiug advertisemeuts.

The question in the case aroso on the 9th pies,
wbîch. averred that the promise made by the
defendaut was subjoct to a certain termi aud
conditiou-namely, that if bis wifo sbould ho
unable te perferm at the entertajumeut' in con-
sequonco of ilîness, the defendant should be
exoerated sud discbarged from fuifilling bie
promise, and that she was nable te perforai at
the entortainment lu consequence of illuess.

The action was tried before Brett, J., at the
Lincolnshire Spring Assizes, wban it appeared
that the defendaut's wife was Madame Arabella
Goddard, the well known pianist; and that on
the l7th of Decembor, 1869, she agreod witb the
plaintiff, a music master at Gainsborough, te
Play at a concert to be given by bim at Brigg. lu
Lincolnshire, on the 14thi of Jauuary, 1870 ;
nothing was said about what was te be doue in
case of ber illness. Madame Goddard bad been
iii for s'ore days before tbe i 3th of January,
and about eue o'clock on that day bier dector
told bier that Plie would net be well enough te go
int0 Lincolnshire next day, and it was ultimately
adrnitted by the plaintiff tbat sbc was.in fact, pro-
vented by illuess from fulfilling ber engagement.

Wbea Madame Goddard found that she ws
tee ili to go, sho wrotte toîel tho plaintiff; ber
letteS' was delivered te hlm about nine o'clock on
the morning of the 14th, and hoe theroupon put.off
the concert aud returned the money hoe Lad takoti.

His dlaim in th action was for £70. of whick
£30 Was for the oxpense of hiring a room, sdver-
tising, &o., aud £40 the profit ho reckoned Lie
would have cleared if the concert bail taken place

It was admitted that Madame Goddard had con-
tractod as agent for ber husbsnd, the defendaut.

The learnedjîîdge diracted the jury that "1whou.
a PrOfOssienal persen like Madame Goddard on-
tors into an engagement, it is part of the contrsct.
thaIt if eho is se iii as te make it unreasonable
sud Praceticalîy impossible that @lho sheiild-per-
forffl lier engagement, Rhe le net ohllged te do it;
sud if 'Ilnder these circumstances she dees net do
it, she is net liable te an action for tnt having
doue it. But at the samne time if a pordOn in
ber position i. disabled by illInI'ss, or 15 s0 111 s
te be linable to lceep ber engagement, she le
beulld Withln a reasonable time atr she knowu
tbat 8he cannot from illness keep bier engage-
mient, te inforni the parsen wltb whom she La@
co11tr5a3ted of that f;st"y A ceunt for net giving
sucb reasouable notice wss added at the trial,
and it havinit been proved that the plaintiff bsd
spent £2 13a. 9d., for telograms and mounted
niessengers te prevent people oeming from the
coulntry te the concert, which would net have
been necessary if Madame Goddard had notified
ber ilîness by telegraul instead of letter, the jury
folind on the enly qestion left te theni, that
oLe Lad net given reasonablo notice, aud gave
* verdict for £2 18e. 9d. on the added ceunt.

The plaintiff baviflg ebtained a rule nis: fer a
Deir trial ou the gresud (amongst others) thst
the loarned judge Lad misdirocted the jury lu
telliflg thoîn, as aboeestated, that the ceutract
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