THE LEGAL NEWS.

——

323

8ustaing him in the pretension that these words
Ouly refer to cases where he takes the initiative.
On the other hand, the creditor may say that
the 8pirit of the clause is to prevent a claimant
ing interfered with in any way whatever by a
Proceeding of the insolvent unless he give
Security, If the claim be unfounded, it is for
€ assignee and creditors to interfere; that
though the insolvent is pecuniarily interested
ixf hig estate, it is only subject to the claims of
8 creditors; that it would be unfair to the
Claimant to allow the assignee or creditors to
Detigate the insolvent, who is a man of straw,
raise a contestation in which he might be
Condemned to pay costs, which the assignee
80d creditors escape; that they might thus
?bt“in, in an under-hand way, the opinion and
Judgment of the Court free of expense to them-
:e:l‘:es; t-ha.t the same clause, 8. 39, says that
. ¢ agsignee, in his own name, shall have the
) ex_clusive right to take, in the defence of all
W au.m,, all the proceedings that the insolvent
o Wight have taken for the benefit of the
estate,” etc. My conclusion is that the insol-
Vent in this case should not be allowed to
“Ontest without giving security. The exception
latoire will therefore be maintained.
Lebourveau for insolvent.
Duhamel § Co. for claimant.

Turrs v. BRownriaga et al.

R‘!’endication of ble by under
tpecial contract—Thira party receiving the
game in bad faith.

9’1 the 3rd May, 1878, plaintiff sold and
elivered to defendant Brownrigg a soda water

Pparatus for the sum of $450, of which $17.47
Payable cash and the balance in nine

Wonthiy payments of $45 each, for which de-

fendant Brownrigg signed his note, with these

WOrds :  « Nevertheless it is understood and

8greeq by and between me and said James W,

Ufts, that the title to the above mentioned
th Perty does not pass to me, and that until all
© 8aid notes are paid the title to the aforesaid

Property shall remain in the said James W.

Ufts, who shall have the right in case of non-

Wi:;nem at maturity of either of said notes,

out process of law, to enter and retake, and
Y enter and retake, immediate possession of
®%aid property and remove the same.” None

yd e

of the notes were paid, and on 12th October,
1878, Brownrigg went into insolvency, having
previously transferied to the defendant Tierney,
his brother-in-law, the property in question in
payment of an antecedent debt. The plaintiff
revendicated the property in possession of
Tierney, alleging the knowledge by Tierney
of all the facts above stated. Tierney pleaded
that when he bought from Brownrigg, the
latter was in possession as proprietor, and that
he bought for cash in good faith.

Torrance, J. The Court is satisfied that
Tierney was not in good faith, and that he
knew all the particulars of the possession held
by Brownrigg, whose clerk he was at the time
of the delivery to Brownrigg The defendant
has ~ited Brown v. Lemieuz, 3 Rev. Leg, which
was in his favor iu the Superior Court and in
the Queen’s Bench, but in appeal two of the
Judges dissented, and the Court was differentl«
constituted from the present time. The meaning
of the stipulation by which the plaintiff claims
the property i8 perfectly plain. I do not see
anything immoral in the convention, pre-
venting it from being binding upon the con-
tracting parties as @ law made between them,
and it is proved to my satisfaction that Tierney,
as Brownrigg's clerk, knew all about the agree-
ment. I think therefore that plaintiff should
have judgment. ~

Davidson & Cushing for plaintiff.

. J. Kavanagh for defendant.

Brewster V. THE Granp TruNk Ramwway
CoupaNY OF CANADA,

Enguéte— There must be a formal closing of enquéte
before wnscription for hearing on merits.

This Was & motion that the inscription tor
hearing on the merits be struck, as premature,
inasmuch as the case had not been regularly
closed at the Enquéte sittings.

Macrae, @.C., for defendants moving, cited
rule of practice 45. « That any cause inscribed
on the Role des Enquétes shall remain thereon,
until the enguéte in such cause shall bave been
declared closed, and shall be held to be con-
tinued from day to day without any special
application to that effect. Provided a}ways that
if more than one day shall elapse without any

roceeding of application in such cause, and

without the same being specially continued ta



