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Upon comparison of our act with the imperial act from
which i¢ is taken some differences will be discovered.  Oune
is, that under our act the mother is entitled to ask for the
custody of the child if within the age of twelre years,
ard to keep the custady of the child till it attain that age,
whereas the English act is restricted in that respeet to
children  within seven yeats of age.””  Anvther, is that
under our act (though not under th«, Eoglish net) the court
or judge may make an order for the maiutenance of the
infast by payment by the fther thereof, or by payment
out of any estate to which the infant wuay be entided, of
such sum or sums of money from tin:e to time as accordiug
to the peeuniary circumstances of the father, or the value
of the estate, the court or judge thinks just and ressonable.
Another, is that the court or judge smay not only, onapph-
cations under the act, receive affidavits as under the
English act, but enforce the attendance of any person to
testify on onth respeeting the matter of the petition, for
which there is no provision in the English nct. These,
appear to us to be the substantial points of differcuce be-
tween the two acts.  Both acts, however, are in principle
the same, and we apprehiend that the same rules of cos-
struction will be applicd to our act as have clready prevailed
in the construction of the Kaglish act. We need not
therefore repeat them.

The right in Upper Canada of appeinting guardians of an
infant not having a futher alive or nuy other legal guar,
dian, belongs cxclusively to the Surrogate Court of the
county within which the infants reside {Con. Stat. U. C.
cap. 74, 8. 1},

The vrdinary remedy of a father or other legal guardian
complaining that an infant is in illegal custody, is the writ
fabeas corpus. It is a common law writ of right, and, asis
welt knewn, is of a highly rewmedial character. It in general
lies to bring up persuns who are in custody, nud who are
aleged not to be legally restrained of their Jiberty. When
the court pereeives that they are llegally restrained, it wilg
discharge them (Fx parte Glover, 4 Dowl. P. C. 293}
In cases where it is issuable under 31 Car. 1. ¢. 2, 5. 1,
it may be issued as well in vacation as in term. But the
statute of Charles is restricted to cases where the party is
comumnitted * for criminal or supposed criminal matter”
The statute 56 Geovge 111, ¢. 100, s. 1, which extends the
statete of Charles tu cases of restraint vther than those for
criminal or supposed criwinal matter, is not in foree in
Upper Canada; and owing to the uspardonable and long
continued meglect ou the part of those from time to time

in nutlmnt), has never that we can discover been adopted
by our legislature (sce Er parte Medallan, 1 Dowl, P. C.
813, The writ may be and often is granted in the fisst
instance (I re Pearson, 4 Moore, 366) ; and in ane case
the court not only granted the writ in the first instance,
but gave « rule calling upon the person in whose enstody
the child was to show couse why an information should not
be filed aguiust her (The King v, Ward, 13W. BL 388),
But inasmuch as the return cannot be controverted by
affidavit, it 33 not pradent to take the writ in the first
instanee, but rather to move for a rule to shew enuse why
the writ shouls not issue, and then the grounds for and
abject of the writ, and necessity for it, will be discussed
conveniently upon affidavits properly filed on both sides
(The Queen v, Sheriff, 6 U. €. Q. 1. 107)

Service of the writ need not be in ull cases pevsonal.
Service by leaving it with the brother and agent of the
poarty to whom addressed, at his place of sbude, in a caso
where the writ was shown to bave come to the knuwledge
of the purty, was held suflicient (Ja re flakerwcell, 12 C. B,
223); and the court will receive the return, although the
party called upon to make it is not present. (Ib) A
return to the writ that a child under fourteen “ i3 not
detained by,or in the custody, power or possession, or under
the care or control,”’ of the party to whom addressed, or
any person employed by him, was held insufficient (Reging
v. Roberts et al. 2 Fort & Fire, 272).  If a veturn, which
on the fiace of it is ambiguous, is not fortified by affiduvit
clearing up als doubt, the return will be held evasive and
bad (Ib) A case of cruelty should be raised oun the face
of the return, and not brought in by affidavit merely, to
uphold 8 retusn which is evasive and bud. (Ib.) Incases
of writs of haleas corpus directed to private persons to
bring up infants, the court is bound ex debito justitiz to
set the infants free from in:proper restraint, but not bound
to del or them over to any body, or to give them any
privilege (per Lord Mansfield, in Rex v. Delwrul et o, 3
Burr. 1436).  This latter is left to the discretion of the
court, to be exercised according to circuwmstances. {1b.)
When the infant is of an age to exercise a choice, the
coust in general Jeaves him to elect where he will go (Rex
v. Clarke, 1 Buss. 606 5 In re Ann Lioyd, 3 M. & G.547;
Regina v, Butler and Regina v. Snooks, 2 U.C.Q.B. 370).
If he be not of that age, and a want of direction would
only expose hin to daugers or seductions, the court will
make av order for Lis being placed in proper custody (per
Denman, C. J., ta The King v. Greenhill, 4 A. & B. G40).
The difficulty is to fix the age at which the child can be
suid to be e yuwrny to excreise a chotee (See Hegina v,
Clarke, T Bl & B. 194).  Cockburn, C, J., recently, in
strony terms repudiated the doctrine that mental precocity



