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nient. took place; and the plaintiff was en-
titled to enforce performiance as against D.
M.'s undivded intere.st.

Reeve, Q.C., and McGillivray, of Uxbridge,
for the plaintiff.

Mfarsk, for the defendant,
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WA-rSON V. WESTLAKE.

7'rade mark-litfringeiiiept- Word in comnmon lise
not eligible as trade mark.

Iiu Jantiary, 1885, plaintiff registered as a
trade mark, urider the Act of 18?1), the words,
IlImperial Cougli Drops," and nov sued the
defendant for infringement thereof by selling
confectiotiery urider the naine IlImperial
Cough Candv."

Held, that iriasmudli as the evidence showed
that the word IlImperial " as a designation or
mark for cougli drops or candy Nvas really
public property, and a ;...:imon brarid or
desigriation for candy long before the plain.
tiff's registration, tbe plaintiff had ruot the
right to endeavour to attribute to that whicil
bie migît manufacture a naine whicb lad
been for years before a well-known and cur-
rent name by which that article ivas defincd,
and the action must le dismisscd,

Ridout, for the plaintiff.
Frazer, for the deferidant.

Fewgiison, J.]
ANluxosp. v. FRASER

ilWarried IWoian -L iability as as
covenant riinning with thre 1

On Novenuber 23rd, 187a, defendant F. ex-
-ecuted a lease of ,certain lands to the plaintiff
-and another, covenanting tbat the plaintiff
should bie allowed to erect a malt-bouse on tbe
Prernises, and tliat at the expiration or other
sooner determination of the demise, F., Ilhis
heirs anid assigns," would pay the plaintiff thc
value of the malt-bouse which ini cas, fds

agreemuent was to be dotermined by arbitra-
!on. The plaintiff erected a malt-bouse.

CANADA LAW JOIJRNAL. 34.1

[Chan, Div.

[August 31.

Stin undtr
and.

NoTus tI CANADIAN CASES.

I

Ferguson, J.]

Afterwards,inf 1878, bis co.lessee transferred
bis interest in the lease to the plaintif; and
during the continuance of the termn F. con-
veyed the land in such nianner as that it be-
came vested in him and bis co-defendant W.
as trustees for bis (F. 's) wife, iri wh'on the
benaficiary interest was vested at the com-
mencement of tbis action. It appeared that
the marriage of F. anid his wife took place in
1849, without ariy niarriage contract or settle-
ment, but that she had separate property at
the time of the executiori of the lease and had
had such ever since, anid riow lad it. After
this the lands were sold urider a mortgage of
date prior to thec base, which absorlred the
whole of the ptirchase moriey. The present

îaction was now brought qgrdn9t F., Mrs. F.
and W. to recover the amount awarded by the
arbitrators who had been appointed to fix the
value of the tnalt.house. It further appeared
anid was urged Ly way of couriter.claim, that a
certain suni Of $275 ffvas (lue from the plaintiff
in respect to rent uripaid and certain non-
repairs.

Iieid, (i) that Mrs. F. tvas riot liable in re-

spect of hier separate estate under the cove-
riant although'the covenarit %vas one which
ran with the lanid, and the reversion had in
equity been assigned by the coveriartor to hier

jduririg the termi and before breach of the cove-
i naut. To bold that she was would be to say

that the separate property of a married womari
married before May 4t'i, 1859, withiout any mar-
niage coritract or settiement, is bound by a c.-
tract made by ber hu-band. Foritwas notpre-
tended that she muade any contract herseif or

Ithat any credit was giveri or anythirig whatever
done in respect to, or on the faith of, her separ-
ate proporty or estate, (-2>That tle #z75 could
riot properly be set off agairist the plaintiff's

jdemand, the matters of the two riot being iri
tbe same rigît; but the said sum being,
owing to the defendanti as trustees, whereas
the plaintiffs claim was agairist the defenlarit

F. individually and pay. bic out of F.'s owri
estate.

Hoss, Q.C., arid Bartwick, for plaintiff.
Osier, Q.C., and Gunther, fort deferidant,
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