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the defendant, but the eonseious aet of another volition, then
bcw ii îlot bc fiable. For agaixîst suecb conseîous act of voli-

tion nu precaution can really avail"-
lit ordter tu take the' case ont of tlie rule laid down...

it is necessary to find the conscious act of another volit ion, whlàIch
1 understand to be a deliberate and inteutional wroiigful act,
soanething which quite exceeds and goes bey' oid mereý iaegli-
gence on the part of that other. Thu Last case refued to
clearly iîîdieates that this principle appliues eveni wherc, a hîigh
standard of ob)ligation is ereated by ressort of th dn1ru
nature of the substance under tlae defendant 's eoîatrol ývlIîeiî
either brîngs the case within the rifle of fi'n'~ v. Fucu
(1868), L.R. 3 ll.L. 330, or necs1i0te «Ih eg of c.;r>t as,
to ainount ialmost to an insuring otf siifcîy,.\-

tlieference to Sullivan v. Creed, 111)(4 1 2- IR. 317. J
For these reasons, I think the plaintiY is eaititled to reeover

against both defendants.
1 have anuch diffleulty in consideiig the righits of' both det-

fendants as between theaavselves. NVheýr, two defendantsii, aire hld
liable because each bas been gilty of ant aet of ngieaewhiela
is a proxianate cause of the injury, eau thiere bu any rit o
the part of either to clam indeînniiity ag,4inst theg otlaer ?

The ease, as 1 have alreadindced is nut nue fallinjg
within the principle of Alerrywethe v. Nixain (1799), 8 .
186, for there the tort was joinit; but 1 thinik the prineiplu is
of wider applicatîin; for wlîat that casec rail deteranines is,
that the fact uof a reeovery against two deCdm or. aI tort
for whieh they -are both re(sp)onsible dous not of, -ielf create a
riglat to contribution or idiiteven if thei Iipliititï' eet
to obtain pa3'laent solely froi'oaie. This Lmlisbe naoliiithd
s0 as to permit contribution or ixdnntyiaat ru i
fact uof the plaintiff's rccoveny aud fln' pa;I'mieuuî 1y une v hr
can be found any ground upon wie lid tu bise îlervli aî
tion or indeumnity, su long as tuehatuteprs or. j)i[LiIed
upon which the right is b)ased,, î., not îtslf îalilwt'ail or. il
contravention utf publie policey. sec, Thai, IEaag]i1>haîa1,î ;Id( T'l'
Australia, 11895] P. 212; I>g'ev oeii 1,s7.'),,LU
10 C7.P. 196; Toplis v. (Graie.s P13) ing. N.C. 636G; l4etts
v. Gibbins (1834), 2 A. & E. 57; ('orýoratiIoin oi' ShilliV.
Barclay, I 19031 1 K.B. 1.

1 sani, therefore, nable to give either otiuinor' ioi-
demaniîty as btenthe defendanits. 1 would, ho\wever, sgg
tlîat the plaintitr would bc dloing nothîing mou thani w'liat i


