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If the learned Judge's order were allowed to stand, theni
the effect of it would be that should Law8on succeed in de-
feating the dlaims in question, he would rank on the estate
with creditors not in respect of a credfitor's dlaim, but bê.
cause of his defeating a dlaim to be a creditor.

We arc of opinion that the section is not open to such
construction, and that this appeal should be allowed.

We are not satisfied with the conduct of the assignee, and
therefore we give him. no costs, either here or helow.

iloN. MIL JUSTICE MýIDDLETON7Ç. JUN'E 4TW, 1914.

RE BERILIN & BRIIETHATUPT, WATER COMMISSION-
ERS 0F TH{E CITY 0F BERLIN.

6 0. W. N. 423.
Municipat Uorporation-Board of W'ater Commissionar8--Riogt, andDutîes .1lteration and Ex~tension of Plant and EqUipment-Sur.plus of Revenue over (Co8t o! Operatîon-Pajment by Comme...sioners ta Municipal Trea8urer - Power of Commi.qsioners toDraw upon-Right of Gammissianers ta fletersine w1iat BErtem..sions Neres8ary-Municipat 'Waterworks Act, B. S. 0. 1897 eh~235, secs. 2, 38, 40. 47-Pu bli UTfilities Act, 3 if 4 (e7. V. eh41, secs. 3, 26, 34, 35, 43.

By virtue of the Mujniipal Waterworks Art. R. . 0. <18)eh. '-n5, secs. 2, 38, 40, 47 and the Publie Utilities Act. 3 & 4Gea. V. eh. 41, secs. 3, 26. 34, 35, 49, the Water Commisonr ofthe Corporation of gerlin were emnpawered by the said corporation~to construet. operate and maintain waterworks.
MNIDDLETON, J.. held, that the commisriione.rs bad a rlgbt te ediictail expenditure hefore paying over the surplus to the corporatin;that after payment over, sueh surplus was flot ta be used for genpralpurposes untii the eornulissianers shou]d determine that It wag flotrequired T'or their work, when it mîglit be tused for inunicpaî purposes.

Motion on behaif of the city for a mandatory erder dlir-
ecting thle Board of Comnîissioncrs to pay over ta, tho City
Treasurer the surplus of revenue over the cosi of operation

Argued 8th May, 1914.

I. F. Hellmuth, K.C., for applicants.
E. F. B. Johnston, K.C., and E. P. Clement, K.C., foe' re-

spondents.

Tlou.- MR. JUSTICE MIDDLETON :-The question raised
rpon, thi:s motion is of importance, and the motion has beenargued uplon broad lines, for the purpose of obtaining a de-


