
lot No. 52, in tho second concession O.S.; that ho was
rated with rateable reat property, bolt inl his ewn ri,-ht,
in said ward, ait £125, and for persenal proerty at £50,
in ail £175 ; anti thal relater ivas placet on the assessment
roll cf the township for that amonnt ; that there arc ot
more than twouty porsels on1 the aussessmneit roll1 quîîibet
accerding Ihereto, te vote foi councilman l'or saiti ward; thai ho
was prosent at the last eleciioîî for councilmani for the saiti
ward; that Peter Clelanti, of the townîship ef Meonte, son-
in-law cf tue returiîîig officer, net being a residejît cf flic
ward or township, propeseti dit. as a cantidate for the office,
and John Duen secondeti hlm ; that ho, deponoent, proposeti
relater, wbe was socondeti by J ohn Oswald Swan ; that relater
thon formally demandcd aý 1o whoen the returning oflicer,
witbcut replyîng te Wim, saiti "I o1bject te William. Swan, andi
declare James Ilwat duiy electeti." He distinctiy board
relater ebject te the wlîole proceediîîgs as illegal, anti protest
against the eleef on of the dft.

On reading tiiese affidavits tlîe Court considereti Illat tlic
returning offlcer was a necessauy party te Ilieprcoiî,
gnd ordered bim te be summroned.

On the 2nti March the dft. appears by Mr. Cosens, wvhe
lakes the preliminary objection thtt theu papers anti afidavits
on wluiclu the su-mens was obtaineti were wroogly entitieti,
being "llu the mattor cf the Queen on the relation cf William
$wan v. James Roat1 whereas they shoulti only have heem
enlitieti in the Court,-referring lii Tiîe King q. t. v'. Colo, 6
T. R. 640; The King v. Almou iii note te saine case ; lu ro.
the Municipality cf Augusta v. Mýuîîicipality cf Leedis, &c.,
1 Prac. Rop. No. 2, p. 121.

That the nffidiavit of' D'Alton McCarthy, proving tlîe
ncknowleulgmenî of flic recognizance cf' bail, %vas takeni befere
Mr. Carroll, the partner cf Mr. Eccles, the agent cf tho relator's
jitterneys.

That tbe relater tees net nowv shew ho is quialificti-he
merely states Ihat bis name appears on tho assessmetîî roll;
wluereas the staînte requires that hie shoulti be rateti in bis
own name in the collector's roll for £100 real properly anti
npwartis, andi that, at the time cf the assossmerît aîud of the
çlectien, hoe shoulti be seisoti cf sncb prcporty, in bis ewn
right, or that cf hîs wufe, as proprueter.

That ho diti net sliew th@. returning officer that hoe was
qualified, anti that hoe acquioscetinl the objectien taken te
Jiim, anti carn4ot ttow moya against dift'o eloction.-Tlie
Queen v. Greene, 2 G. & b. e4; Reg. ex roi. Mitchell v.
Atis, 1 Cham. Rep. 203; The Qucen v. Hioro, 7 A. & E. 962.
Mr. Cosens, iii addition, objects-as te McKay, the returniiîg
oificer, that the suinmons is net directeti te him,-Tmsomn v.
Browne, Antirews, 16; Ilinton v. Stevens, 4 Dow. 286,-ani
wishes me te decide on the preliminary objection, before hoe
çnlers appearauce for him. I tiecline deciding new, anti state
ho must act ou bis own suggestion as te whetlier it is ativisable
for bim te appoar or net. 1 understant ie appears. when Mr.
Eccles contentis bis appoarance is a waiver cf tue irregnularity
as te the summens net bain,, directoti te the retnrning, ollicer.

Mr. Cesens proposes filing the affidavits referredti lera-
atter, ant inl addition te thie groundis moîutioned, couîtends Iluat
under the facts disciosoti, relater reaily concurreti iii the eloc-
tien cf dit, ausd by bis conduet loti luira aîud ail others there
prosont te suppose that lie withtirow frein the colîtest on the
ground cf disqualification, and titi net demaid a poil, andt
that ne one ottbeot te vote fer bila; anti that it clearly appears
ilhal the applicatien is net matie wiîiî the view cf unseating
titt., but te influence in tomne tyay an action ait law relator
couitetaplates bringiiîg agai t serne chlier pe sori.

Mr. Eccles, contra, eabjects that fie afliîlaviî s lînodel in ail
bohaif cf dft. a wrongly entitleti, viz. "'Ilue Queen on
the relation cf William Swau against James Iiewat antI George
MeKay,"~ wluereas thoe procoot i ngs are net against those piartuecs
Jointly, but a separati, îirni)ediîigý is takeî i lt eacli.

IJunyi,
He further contended that relator's qualification ils ahewn

by the affidavits fileti, that the collector's roll is a copy of the
assessment roll, and when that was handeti te the returning
oficor, that wou]d show that relater was rated as a freeholder
Io a grcater arnonlît than £100, ami that wvas ail hie liad to
tonok to, ;ani th:it ls business wvas to have taken the votes; and
let tlic otiior party who objected to relator's qualification move
to set aside the election, if they foit disposeti to do so; that
the affidavits show a poli was dernandeti, andi if the Judge
requircd tho original colcol roll, it coulti be sent for. The
alfidavit of dft., sworn to on 22nd Juiy, states that hie went
Io tlie place of election, intending to vote for the relator; that
hoe founi thiat hoe hall boon proposed hirmse]f; that almost
irnediately after enterin'g the place of election hoe heard the
returîîing officer nsk relator if hoe hati his tieed; hie did not
hear the previous conversation. Relator pushed a paper
towartls the returnilig officer, andi remarked that was his title.
Dft. diti iot kliow tho contents of tho papor, andi took flq
furtiior noticeocf the conversation between them, and within
a quarter of an hiour after the demand of the deed by the
returning- officer, ho(, declared dft. duly electeti; that hoe haît
silico taken lus seat as such counicillor, and continues in the
office simply because hoe was informoti, apti believes it was,
anti stili is, his doty ta do so.

On the 19tlh February inst., ho asked relator why lie wae
contestig Ili-, election, ani hati hati him served with a writ
for Ilieu plirposo. Relator roplicti ho hati ne wish or idea of
contesting tho ection, ne de.sjre to romove depornent from. his
said oifice, anti ne wish to be returneti as counicillor himself;
that ho desireti to punish Peter Cleland for observations ha
saiti Clelanti hall made concerning his character, as dfti
uîîderstuod, at the time of the oloction ; and that relatotr'a
attorney liad toit1 him lie must go on with the opposition tq
d ifs election, as it wonld tend to strongthen the other action,
either brought or te be brou ght, agtainist'Clelanci, for observa.,
tiens on relator's character ; that hoe, dft., nover look any
,,teps te ho elocteti te the office; that his election was unlooked
for and unexpecteti; but having been, as hobelieves, returne4
te the saiti office bondâfide by the roturning officer, hie oonsi-z
dors ho is justifleti in retaining the same.

The affidavit of Pete ,r Clelanti, swcrn te the 23rd Feby1states that ho is a freeholder in the township of Fias, that lie
was rated on the collector's roll of the said township for 1855,
iii respect of rateablo real preperty, ta £112 10s.; andi besideg
that hoe is, anti xas at the limne cf the electio.n, the owner ot
the S. ù of No. 47, in the first conceson Ci. S. of Fies, and~
that ail the property is unrier cultivation. That hoe was reevq
of the saiti township fer the year 1854, andi heid ltat office at
the lime of the town.ship election; thatl ho was present at the
election anti proposeti dft. ; anti when relater was proposed,
anti the returiiing officer wvas about te put down his ame M~
a candidate, ho Clelanti objectoti that relater was net qualifled
te bo elocteti, believing, ns hoe stili bolieves, that hio was not
seizeti of reai preperty as roquiroti by the statuto, though iA110
the olection ho fias beard that relater has acquiredth le requi-
site logal titie te qualify himr, but that hoe bas acquireti il only
silice sncb eit'ction-that on tbe objection beixug madie te relaý
tor's cuiifiication, the rotuning officor titi domand of hinu *W
hliati any proof of snch bis qual ification, Ihereupon lie handeo
a paper whici lio Clolanti undtirstoeti xas a lawyerls leIter,
althougli ho -was ignorant cf ifs contents, but objecled. la the
roturning officer recoiving- il ns evidonce cf relator's qualifi-
cation ; that tlie returning offleer titi net cosider such loee
evidonce cf relator's qualification ; that ne. renýonstrance waM
matie iy relater, or any persen for him, or on bis bebalfx
ag-ainst tlue saiti objection by Cloland, ne attempt matie by oç
!>or rilaur nf any kini lu overcomne lthe objection; nothing.
filrther xas donct by lîim or on bis beliaif te prove luis qualifi-
cation, or te pross, or proccoti witlu bis election ; there was
lic ulonianti ef a pol matie by the relater, or for bim ; and he,
uleponient, seinîg ne furthor stop) cf' any kini laken.by or arq

lwait of' rtlalur bo proceusi wiî, or oec isH eleçtiQn, cor4ý
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