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Luartnership-—Dissolution—Eeturn of premium.

M., a solicitor, ook A. into partnership for seven years,
receiving a premium. Disputes afterwards arose be-
tween the partners, M. eharging 4., who had very little
experience, with incompetency ; and A. anticipated M.
in filing a bill of dissolution, two years only of the term
having elapsed.

The Court, being satisfied upon the evidence that M. had,
when the agreement was made, been aware of A.’s inex-
perience, and had taker the premsium on that account,
deereed a return of premiura proportionate to the unex-
pired ferm. )

[16 W. R. 665 ; Feb. 21 ; March 11, 1868.}

The bill in this case prayed a dissolution of
partnership and a return of a premium which
had breu paid by the plaiutiff, or a proportionate
part thereof,

The facts were as follows :—

In 1864 the plaintiff and deferdant entered into
a seven years’ partnership as solicitors as from
Jan. 1, 1864, under articles of agreement dated
Jan. 7. 1864, The defendant at this time had
practised on his own account for some years,
but the plaintiff, having been but a short time
admitted, had had very little experience of the
conduct of a solicitor’s business, and of this the
defendant was nware.

The agreement provided that the plaintiff
should pay the defendant £800 as purchase-
money for one-third of the profit of the defen-
dant’s business, and a similar part of the office
furniture, &e., the calcuiation being stated to be
mnide on the basis of the defendant’s business
being worth £600 per annum. The plaintiff was
to bring £200 into the firm as capital. There
was also a clause providing for the event of either
pariner dying during the coutinnance of the
partnership, and it was provided Ly this that if
the plaintiff should die in the first year the defen-
dant shonld repay to his representatives £200,
and if in the second year £100; after two years
no repayment of any premiom to be made,

The £800 and £200 were daly paid by the
plaintiff and the partnership commenced, but
disagreements subsequently arose between the
partuers accompacied with much mutual recrimi-
nation, and the defendant charged the plaintiff
with negligence and incompetence. At length,
on Feb. 13, 1866, the defendant wrate the plain-
tiff a letter saying thot it was evident that their
partoership must be dissolved, and that he had
already instracted counsel as to filing a bill. The
plaintiff, however, anticipated the defendant by
filing his own bill on Feb. 16 following., As to
the charges made by the partners against each
other there was some conflict of evidence.

Vice-Chancellor Stoart decreed a dissolution
of the partnership, but, holding that its necessity
had been oscasioned by the plaintifi’s conduct,
refused to order repayment of any part of the
premium: against this latter part of the decree
the plaintiff appealed.

Kay, Q C. and North, for the appellant.—In
the absence of fraud a dissolution does not enable
one partner to put the whole premium into his
pocket: Bury v. Allen, 1 Coll. 589; Astle v.
Wright, 28 Beav. 81; Featherstonhaughv. Turner,
25 Beav 882; Pease v. Hewitt, 31 Beav, 22, 10
W. R 635; Hamil v. Stokes, 4 Price, 161, In
the absence of fraud or misconduact on the part

of the partner who paid the premium, the Court
is accustomed to order a partial return propor-
toned according to the uunexpired term of the
partnership  Here the defendant alleges neglect
and incompetence on the plaintiff’s part but no
neglect is proved, and as to incompetenas, the
defendant well knew. when treating for the part-
nership, that the plaintiff had had but very little
experience, and received from the plaintiff a
premium $o compensate him for the inconvenience
which might be ocensioned thereby  In Therman
v. Abell. 2 Vern. 64, & veturn of preminm was
made in spite of misconduct of the party who
paid it. In Bury v. Allen (ubi sup ) the bill for
dissolution was filed by the partner who claimed
and obtained the return of preminm.

Bacon, Q. C . and Whitehorne, for the respon-
dent.—The principles deducible from the cases
are—(1) that if there be fraud on the part of
the partper whoreceived the preminm, the whole
is ordered to be returned; (2) if the partnership
be otherwise determined by the act of the partuer
receiving the premium, there is a proportionate
return, the amount being in the the of diseretion
Court; (3) if the partnership be determined by
the act of the partner who paid the premium, or
in consequence of something which was in the
contemplation of the parties, when the partner-
ship was form-d there is no return of premium,
Here the defendaunt bas completely performed
his side of the contract; the dissolution is the
act of the plaintiff, the defendant’s letrer not
amounting to a dissolution; but if that were
otherwise, the court is boun?to look at the whole
state of circumstances which preceded the dis-
solution, and it was the plaintiff’s conduct which
occasioved it. In Akhurstv. Juckson. 1 Swanst.
85. the partnership was termivated hy the bank-
ruptey of the partner who had received the pre-
miam, bat the Court refused any return: and see
Lee v. Page, 9 W. R.7564,7 Jur. N. 8 769 They
also referrved to Airey v. Borham, 29 Beav. 622;
Bullock v. Crockert. 3 Giff. 507 ; and Lindley on
Partnership, 20d 'EL i, 79,

Kuay, © €., in reply. .

March 11.—The judgment of the Court was
delivered by —

Loap Cairns, L.C. ¥ (after stating the fucts):
—This case belongg to a clags which the Court
is often called on to decide, In Akhurst v.
Jackson, 1 Swanst. 85 Freoland v. Stansfirld, 2
W R 575, 2 Sm. & Giff 479: Bury v. Allen,
1 Coll. 88%; Astle v. Wright, 33 Beav. 81; Lee
v. Puge, 9 W R. 754, 7 Jur. N. 8 769, the prin-
ciples which guide the Court in questions as to
the return of premiums have been jaid down.
The Court will not suffer a partoer who has com-
mitted a breach of the agreement to take advan-
tage of his own breach and retain 2 premium
paid to him, though on the other hand, if the
party who had paid the premium were himself
the faulty person, no return of premium would
be deereed. . In this case there was neither bank-
ruptey nor an agreement to dissolve. The au-
thority of the cases is not disputed, but it is said
that the partnership was disselved through the

* This cage was argued before the Lovds Justices (Lord
Calrns and 8ir C. J. Selwyn) on Feb, 21 and 22, whon T
ment was reserved. Subsequently to this Lord Ca
ceived the Great Seal, and on March 11 delivered th
ment of himself and Lord Justice Sebwyn.




