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Pull Court-] [March 4.
FERIS V. CANADlAN NORTiriaiN Ry. CJo.

Railway oompany-Loss of wheat 8htipped by iailway-iailway
Act, 1888, s. 246, s.-a. 3-Weightag a'nd MVeasur..s Act, R.S.C.
o. 104, s. 21-Manitoba Grain Act, 68 c 64 Viot. (D.), o. 3Y,
8. 9-stdmrement of bill of lading.

Plaintiff 'g daim waa for ions of wheat shipped. by hlm in a
freight car of defendants' from Oakland Station to Port Arthur.
He proved to the satisfaction of the trial judge that lie. had
loaded 1,270 bushels on the car; but the defendants only ae-
counted to him for 800 bushels and 10 pounds. After arrivai of
the car at Port Arthur.the weighmaster there had given his cer-
tificate, under * . 9 of the Manitoba Grain Act, 1900, shewing the
amount of wheat to be only 800 bushels and 10 pounds. After
sbipment plaintiff indorsed the *bill of lading to a barik for col-
lection. The nuibor of bushels put into the car had been aâeer-
tained by bag messurement.

Held, 1. The loss of wheat was caused either by the negligence
or omission of the defendants or their servants, and the defen-
dants were precluded by s.-s. 3 of s. 246 ý..2 the Railway Act,
1888,. from. relying on the 4th condition indoraed on the bill of
lading exempting themn f rom liability for any deficiexicy ineweight
or measurement: MoMuU.er* v. Grawd Trunk R1,. Ca., 16 S.C.R.
543, and many other cases.

2. The certificate of the weighmaster at Port Arthur was only
prima facie evidence of the weight and had been fully rebutted
by the evidence.

3. Notwithsts.nding his indorsernent of the bil, n±~g pas$-
ing the property in the wheat to the consigxiee, the pla. - I
stili such an interest in it as to entitie him. to bring an at.1on for
the lons: Leggett on Bis of Lading, 626; BrWf v. Grand Trunk
R1*. Co., 20 U.O.C.P. 440; Great Westem, Ry. Co. v. Bagge, 15
Q.B.D. 625.

4. As the contract between plaintiff and defendants was for
carrying the wheat by the carload, and neot by the bushel, s. 21 of
the Weights and Measures Act, R.S.C. c. 104, did not apply to
prevent plaintifr from recovering from the loss.

Verdict for plaintiff afflrmed with costs.
Ander8on, for plaintiff. Munson, K.O., and Laird, for defen-

dants.


