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It also provides that although the defendant
may haie to pay it in the first instance, yet he
gets reirnbursed the suni in the event of his
succecding. TIhis itemi 25c., is clearly not al-
luwable.

Thîe nCXt itemn, 21 in the bill, is more diffcult
to (lecide. The 9th item of the clerk's tariff,
under wvhich it is clainied, is in these words
Il Ev'ery necessary affidavit, if act4ally ore;'paredl
hi the clerk, and administering oath to the
clufendant, 25c." Ilhe affidavit of disburse-
iiivts was flot actually prepared by the clerk
Of the court, but bý one of the solicitors for
the plaintiff. 1 do flot see any reason wvhy the
charg~e is flot aliniioble, no matter by whom
prcparcd, but 1 cantnt disregard the plain and
inpýIerattive language of the tarif., I have al-
ready expressed niy vicws on this item (Sin.
claiîs 1). C. Act, 1886, pp. 107 and to8), and 1
stle no reaqon to change thcrn. The affidavit
1oîrports to have 1bcen preparcd b>- somte other
thatn the clerk, and it is for Iimii to show that
t was su prepared withi his authority atici fî)r

hini .ls v. 7'ampson, 23 U. C. R., at pli
554-555- 1 wvill not strike this item off now,
but %ill allow une %veek for a necessary affida-
vIit of the fact to be flled, consistently witbi the
views 1 liave hieretofore exprcssed, but if such
is oot done 1 sec no Xi-outd upoIi whicli it an
bu allowed, The words "actually prepared by
the clerk," must have heen intended to lirnit
the allowance of the item to the circunmstances
iiientioned: jackson v. Kelsse'/, 26 U. C. R.
341 NlorlheŽJe v. le--unke, 14 App. R. P. 378-

'l'le next item, Nu. 22, is IlNotice to defend-
ant and postage, 5c. (of disbursements) 2oc.11
'Ihere is no notice uf taxation iii the Division
Court, nothing to give the unisuccetisful part>-
ilu <îpportunity of being hieard in opposition to
the taxatin. If there had becin 1 iould (if
thie party hiad attended in pursuance of it),
have gone a long %%a)- to try and find sone
nîcans of allowing compensation for it. But
nothing of the kind lias been donc here. The
costs are taxed ex panle, and then the defend-
mit is inforiiied by letter or fornial notice, if
you will, of the amounit of them. Trhis înay be
courteous on the part of the clerk, but the
tariff precludes any charge for it. The kind-
ness nîay be requited in sorte other way, but
flot by any allowance under the tariff. The
soni Of 20C. must corne off this item.

'rhere are only two items rernaining of the
clerk's fées thiat are objected to. The firet is
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No. 26, IlExecution ordered b>' plaintiff and
held b requesÊ of defendants, Soc.," anLI the.
other of 28th March (in pencil), in these words,
IlTransîîîitting papers to judge, 25c., postage
5r.-3mC

In regard tuo the firat item it appears tlîat the
solicitrs on both sides agreed for a stay of
executioî,, as the defeîîdants-are w%-ll-knowtn
business mien, and 1 suppose did flot want
execution issucd against tlieni, and the p1àin-
tiff îîell knlew lie would have nu) difiicult), in
miakinghis mioney, whenthe amiount of debt and
costsias ascertained. B-ut toiniake an arrange-.
ment or understaîîding of the parties a ground.
wvork of tlîis charge is to nîy mind entirely un.
Nvarrarited by any authority 1 know of. If the
clerk lad received authority to issue execution
it wvas couniternianded by the plai'itiff, and if
lic was not instructed to do su cithier exprcssly
or otherNvis(2 lie could liot do so of his ou-o
iicre motion. Thîis wvould be conî-cr tig the
clerk of the court into the plaintiff in cverv
suit entered in lus court. On tliis point 1
reCfer tu the Words of GAL'!, J., ini Roes i. Me-
Lay, 26 C. Il. at p. i99, îvlio says " It is suffi.
cicot tu say- tliot lie (the o nicr) lias clîarged
the plaiîîtiff for services wliicli bie cid noi
render, and tlierefore tlic charge miust bc dlis-

As to the last item, 1 arn of opinion thiat it
canutot bu allowed whcrc thc defeud.uîts have
succeuded on their aippeal. 'llie clerk shîould
bear it imiiself, and it 1111-' bc struc< off too.

Now ais to the bailif's costs.
1 disnlluu the cxpenises of servivg the sub.

pwna on George Roacli, john Ruach, C;'ptaini
Ariiistrong, and Captain Zealanci. 'lc'mus,
couic off, Tlîey were subpoenaed tu disprove a
couîtctr-clainî, vhiich \vas îlot part of the re-
cord. 'lhle plaintiff opposcd the allowaîîce of
this coutnter-claini to bu aclded, and succeeded
in having its lown-rejected itt the trial,
and non, asks for attendance of bis %vitnesses
brouglit to disprove the 1oiticipatecl dufence.
The lilaintiff cannot take this anonmalous posi-
tion. rPie arnount of the bailifflb expenses for
serving the four witnesses nanied, and $3.oo
allowved for their %vitness fées, cannot be
charged the defendants. The anîounts mîust
be struck off. This is not intended to exuner-
ate the plaintiff froni such costs as he lias
v'oluntarily incurred to thue clerk, but are flot
chiargeable to the defendants, according to m-y
opinion,

May 1, loge.
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