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ADANIS V. WATSON MANUrAÇTURINC, CO,

I)eôtûr and eteditor-Pa/nershi--Ctansge in
Jirm--.As.çignýiient for cp-edilorr uNder 48

Vici. c. 26-Rikth.ç ot asgnee-Frauuent
breferenee-Anfipdnent-Rue TOI.

The firai of R. & Co., consisting of three
inembers, supplied goods to the defendants
uip to the 2fld of Deceniber, 1885~. After that
date one of the members rctired, and assigned
his interest in the assets of the tirai to the re-
nmaining partners, wvho continued to carry on
business under the saine tirai narne, and sub-
sequently made an assignaient to E, under
48 Vict. C. 26, for the benetit of their creditors.
E. sold ta the plaintiff the accautit sui i)Osed
cfa be due froin the defendants ta R. & Co. for
the price of the goods supplied, and the plain-
tiff brought this action for the amnount of such
account.

The defendants, however, set up that the
gondà in q1iestion wýïe îîut purchased by thein,
but were cansigned to theni for sale by R. &
Ca., and that the proceeds of the goods actu
ally sold were by instruction of R. & Co. r(
initted ta H. & Co., ta whoin R. & Co. had
.tssigned the proceeds of such sale, and sub-
mitted that H. & Co. shauld be made parties.

At the trial, it appeared fromi the evîdence
that the defence was undertaken and conducted
for~ the defendants by H. & Ca. The trial
judge found that no debt had ever existed from
the defendants tu R. & Ca., and disinissed the
action, refusing ta add H. & Co. as parties.

The plaintiff moved, by way of appeal frani
this judgment, seeking ta make H. & Ca. and
E. parties, and ta charge the defendants in the
character af bailees of the residue re;rraining
unsold of the goads consigned ta them by R.
& Ca., in which he clairned an interest, subject
to the righit af H. & Ca. if the transfer to thern
should he upheld, or absotute if that transfer
should bc set aside as a frauclulent preference.

H'eld, that àhese questions were "questions
involved in the action"I within the m-eaning of
Rule 103, having regard ta the inanner in
%vhich the defence was conducted, and ta the
fact that the transfer ta H. & Ca. was set up
in the defence, and that the plaintiff should be
allawed ta amtnd under that rule; but that
the aniendment mnust be contined tu the plain-
tiff's passible rightq.

13Y s. /' Of 48 Vict. c. 26, E. was the anly-
persan entitled ta enforce the right ol' the
creditars af R. & Ca. ta set aside the transfer
ta H. & Ca.; but that transfer was nat made
by the sanie finm of R. & Ca. which assigned
ta E.; tlîe twa estates were distinct, and the
creditars of the original tirai, nat the creditars
of the nev firm, were t: -ose against whoai anly
a fraudulent preference by the original tirai
could be declared void. The plaintiff cauld
have no higher right than E., thraugh w~hoai
he clainied, and could not therefare attack the
assignient ta H. & Ca.

The plaintiff was granted Icave ta arnend
by adding H. & Ca. as defendants, his claim
against theni ta be limited ta an accaunt oif
their debt and of payaients an accaunt tbereof,
ai d as against the original defendants ta obtain
the unsold gaads as soon as the debt due H.
& Ca. shauld be qatisfied; and b>' adding E.
as a plaintiff upan filing his consent, payment
by the plaintiff af the defendants' whole cos:s
ta be a condition precedent. Falconbridge, J.,
diîbitante as ta the disposition of casts.

G. 7'. Backv*ock, for the plaintiff.
fôh/:f Grerar, for the defendants.
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In ,-e HOOPER AIND ERIE & HURON
RAILWAY CO,

Railway cornt.any -Notice of e~orain
Desistilien.

A raîlwvay company at different tumes served
H. wîth thrte several notices, under the Do-
ininion Railway Act, stating tlat portions of
land ovned by bun were required for the
campany5s line. To each of the flrst two
notices H. replied by a notice appointing an
arbitratar, but stating such appointnient ta be
expressly without prejudice ta bis right ta in-
sist that the canîpany had no right ta take
any part of bis land. The coripaay served
successive notices of desistaient froni ail their
three notices, and H. gave notice that he
objectcd ta the third notice of desistaient, and
clammed that the campany had no right ta
desist frani their third notice of excpropriation.

Hoid, that the company had not exhaustecl
their pawers af desist ' eet, but had the right
ta desist froni their third notice. H. could

Illach 1, 1888.


