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giving Acre leave to sign judgment. Wallace
negleoted to withdraw bis appearauce as directedl,
and Acre took no steps te obtain judgment, or to
take possession of the land vehicis was offered te
hlm. It consequently remained vacant, at lcat
se fer as concerned the fiity acres clalnsed by
Wallace.

Many other facts appeared on affidlavit and
were discussed, but wcre flot material to the
point on wbioli thse case turned.

O'Bricawshewed cause :-
1. So long as a defendent is eitber lu posses-

sion of or dlaims any interest la the land, the
writ against hlma cannot be set eside; aud lie
does net now, as lie sbould do te usake ont bis
Case for relief on this application, discleina title
or interest: Hall v. Yeeill, 2 Prac. R. 242; D'Arcy
v. W/c/te, 24 U. C. Q. B. 570, and see Kerr v.
TValdis et al., 3 C. L. J., N. S., 292, 4 Prao. R.
188.

2. The writ may properly lie directed to thie
person Il entitled te detend the possession of the
property claime(]," even tbougb lie lie net lu ac-
tuai possession :Ejectment Act, sec. 1, 2. And
the writ need net new be directed, in case of a
vacant possessien, te the person lest in possession,
as evas thie law udoer 14, 15 Vie. cap. 114, sec. 1.

J. Ai. -Boyd, contra :--
T/ce writ sbould bave been directed, Ibis being

vacant land, to the person last lu actual posses-.
sien : ,Street v. Crooks cl ail., 6l U. C. C. P. 120;
Benseon v. Coonor, IMc, 859 ; and the writ net lie-
ing addressedl te the tenant lu possession is irre-
gular: Thcomson v. Stade, 25 L. J. Ex. N. S. 30G3.

The sole question te lie determined lu ejeot-
ment is, wlie is entitled te tise possession weith-
ont regard te thse nianner in whîch ho bas enter-
ed: liion v. Soc/t/c, 17 U. C Q B. 218.

PiGnAoups, C'. J-I connot holci that a person
can lie conspclled te detend an action lirougW te
recover possEslen et laud et whieh hie is net tt
the ticae lu possession, even theegli lie may dlaim
te lie the owner ef it. 0f course if ho dees
net desire to litigate, lie neeci net eppear, bot
thon lie makes blusself hialle for coats lu au o-
tien fer mesue profits. Possession lu this case
appeers te lie open te elîber party, but neither
seme te lie desicous of taking it.

1 tbink the order sbould go, bot as thie conduot
et tne defendant deeos net appear to me te bie what
il sbould bave boen, leoking te al[ the tacts as
they eppear treus the affidavits, thse oceser will go
wilbont costs.

Order accardiecqly.

Btnasct v. ARMoSTRONG.

-Relee'eee Plecd ej.

HeW, 1. Tient secs oni 18, Col, Stat. U3. C. cap. 29, app!ica
Gelty te) cases cf a wroogti t eking ande detonticui Ovthin
the tatter part cf section 1 cf thitact.

2. Tient the seeoua coulet cf the dueiarattcn sct ont bctow
was iii c e and net in rcpteve e, and ccntd neot tisecetore
bc :0e ccd witti an crclinary ceunt ia reptevui; lent eccr
if i1rnecded to s e coseot tis loplawin under tihs provi-cee su in thü latter part cf sectionc t it 10 nupropur, flic
facts ho ce', tient tae action was agaijeot o peeccetkeeper
for (lots iniig 1cin ees es~ distrailied damg ici iii J
aned therefore a casesc 'ie w hidi by to taxe cf Engtond
coplei te meut be iieadc," and in eier case the caolt
inn"îet bic strUe 'k osot

[Chamibers, N,,s e,îber 1, laiD ]

This was an action et replevin. TIse declara-
tien conloined trio cotnts; the first un orcliary

couat lu replevin, but omitting te state tlie
localcty in wiih tise takuceg teok place. TIce
second count lu ils introductoýy part stacted that
thie dntendant 'vas a peni keeper, and as sichl
received and teck into 1is custodly certain gcods
and cliattels efthe plaintiff, te wit, certain herses,
&o., and tliat whilst tbe said goods aud cliattels
were lu tbe defendaut's custody as sucli pouud-
keeper as aforesaid, and previocos te tise sole
thereef, lie, the plaintiff, considering and con-
tessding thot tise said geeds ani cbattels ble o
and were illegolly impounded lu pursuance et
ouid as requîred by the fenrth suli section of~ sec-
tion 355 ut 29 & 30 Vie. eh> 51, offeced te givo
te the defenisut and teudered te hlm geooi and
sufficient and satistactory security fer ail costs,
demnages and expenses that siglit lie estallisce I
aoisl hlm, and dici thereupon, as the owcser of

the said goods and caîtels, demani fion tbe
said detencisut the delivery up ot thse saidi goeds
and ebettels te blc, the plaintiff, as hie lawtully
miglit. Yet the defendant wrongfcslly refused
te accept the said seucîty or rcry ececuerity whlst-
seever, and wrongfully retused te delicer op te
tice said pleinîiff the said goouis and clisîtels, aonl
unjustly detained the sasnie trous tbe secid placn-
tift.againot sureties and pledges, until, &o.

Upou being served witli Ibis declaration tbe
defendant ebtainci a sumnmous calliug upon lice
plaintiff te show cause wby the second coucct et
lice declaratioc sbeuld net lie streck out, ou the
greund licol the samne le colculated te prejudico,
emborrass and delay lise fair trial efthis action,
and tbat the said count canner, if ln case, pro-
perly lie joiued witli the first ceunt ef the salid do-
ciaration, a.nd if lu replevin le separable; or wliy
the deteccduct sbould net lie et liberty te plead
and demur te the declaration, on the grouud lIat
Ibere is a misjoinder et ceunts, or wby tbe first
cont shoulîl net lie amended at 

plaintiffs ex-
pense, by statiug the perticulers etfflic place
wlience tbe cisoîlels, &o., thereia mentionod,
were taken.

D. JIcJic/cael sbewecl couse, conteuding tbsI
altcougb tise fist eocu-at was lu replevini yot tbat
supposing tbe second couri te lie in case, if csigbt
lie joined uder the provisions efthrie first section
et Cou. SIat. U. C. cb. 29, entitied, Il An Act
relecting te Ileplevin," etberwise il weuld net lie
possible for tbe plaintiff te avaiu limsett et the
provisions tiscrein cenîcluci for Ilthe recovecy
set tise detesges snstaiued by reaois et suc), tun-
iawteîl capîlea and detention, or ot sucli unlesw-
fui defenîlen, lu like usanner as actions are
lirengbt ond meintained liy perso.ss consplieniccg
et unlawful distresses." And ie even nominal
dacuag-es are given, and sncb would lie the resuit
witbeet sncb a ceunt as Ibis, sncb recovery
conli le pleaded ln lier et any subsequent action
fer suliatccîal d,,iaýes.

Octer, for the defeudaut, contended tba't the
ceunt wes in caise, lu wbicb oyant it was a iiiis-
joinder et action, uneler the provisions ef tise,
Cotumon Law Procedînre Act, section 73, or if il
shouli be beldi tolie lu replevici thon il was nuc-
necessary and siceull lie struck eut, and chat thie
provisions efthe oct relaling te repievics respect-
iag damages diii net ceter te cases like the pre-
sent, lico te cases wlece tle plainîtf lirociplit
replevin lu piae et tl05 1 5ec55 or trover. Ile eols.e
conftendeel thaI le cicis cise il was ceac.cys
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