
711E ONTAIO 11lBEKLY VOTER.

Ou th(- îorning of Sunday theo Tht September, 1912, as the
Staternoent of claim alleges, the wator fromn this miii pond over-
flow(A its hanks ami "ran to atid ovcfrflowed'' the appellant's
lots, causing injury to it ani to the houseý nd damage to bis fur-
nuture and soune other personal propcrty*\-

The appellant bases his elaim upon two grounds: (1> a
breach of the duty whieh hcecontends rested on the respondenrt
to take sudh precautions as would have prevcnted the waters
of the miiI-pond front escaping and doingdaaetohe;
(2) negligenee of the respondent ini the mianiagemeont of tlie
flood-gates and in faiiing to control the flow, of the ý%ý; wte -r so als to
prevent its doing damage to others.

The evidence as to the main question involved was not con-
tradictory and the learned Judge, upon a full consideration or it,
camne to the conclusion that the negligence charged had xîot heen
proved; and with that conclusion we agrec.

It la not open to question that during the day upon w'hieh
the appellant 's lot wqs floodcd, and part of the previous ngt
there had beuen vory hcýavy rains, whioh caused the waters of thle
strcam to rist,; and it is a'fair concflsion uipon the evidence-( thiai.
whenihe miii was shut (Iowm about six o'ciock on the prctviouis
Saturday evening, for want of suffieienit wvater to ruin it. thiere
wa;s no reasont to apprehend any abnormal rise in th(, hcighit of
the valter, andl nothing to> -suggst that exceptional procautions
would beuccsr to pri-vuit thec batiks of the înill-pondiq beingý
overflowcdý or to preverit laiage living done to the appellaxît
propvrt..

Tlic ciivece preponderates stoyagainst the vie'W that
thee aS ail jnÉglig.ee on1 the par-t of thc epodt ser
vnain thew y iniwic h floo-gte wcrcf 01>01,;te, l.hcni it

wals diacoveredl that, oI o thc( risc lu thýe hleigt of the water
aimd tI lum or it thiat wais .oiIîni loWii flicÎ streail it %vas
nee,siary for thie p)ruservatlin or the damthat tIcýI floo-gte
sholuld be opcned1'(. 'Plic i[niIiaIte objeet of~ tiirepndnt.
servantis ncin g thev floodi-gatus isnodîtoprvttI
loss to thoir empifloyer wvhichl wvould haive reutdfront ticf iani,

ben sct away; but t1lc evidenice establisheos bey' ond doubt,
We th1ilk, t0at, hadt( the dam bee carried awaY, grvater dlainage
wvoiid hiave hen dlotie to the regpondent 's, proper-tY than waks

oc1io) byv tIcv opeuîng of thc tlood-gafes.
It %vas contendeld hy the appellant's couniseýlttteflogas

81ho1ul ave lwcu opm.nctid whcnk the muiii was shuit down on Satur--
dayý : but thiere a as 1 haive saidl, nothing to ind(icate, thait it %vas
neessary dhat that should be donce; and the rcýsulIt of dfoing it,


