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the usortgagee. However, thse Act waïs amended by 5 & 6 Edw. VIL. ch. 75,
sec. 3, so as to confer juri',diction over mortgages on any competent Court,
notwithstanding aLnythingf to the contrary la the Act; but this aanend-
ment was repealed by 1 Geo. V. eh. 49, sec. 7; no that at present, au laid
down by thne Court ina ke Alarie and Frochette (the case abx" reported),
there is no jurisdiction in anv Court te foreclose such a mortgage by means
of the ordinary forec]osure deeree.

So ina Australia, f rom whjch country the rorrens systeni is derived, it
bas been beld that a mortgsge maade in conformity with the provisions of
the Land Tities Act cannot be foreclosed by a Court proceedirg, where
another method of oivesting the rnortgagor's titi. is provided by the Act:
ses National Bank of .A u.stra lia V. Unit -d Hand-in-Haad, etc., Society, 4 A.C.
391 ; Grig v. Watson, 7 Vict. L.R. 79; Lonsg v. Towon, 10 N.S.W. (Eq. RL)
253. Thse reasofl foir this doctrine 1.9 that a mortgage maade under the Land
Tities Act dilTers froni a common ]aw mortgage ina that no estate in the
encumhered lanid is vested by thse instrument ira thse mortgagee, trne mort-
gage taking effeet as a charge or security only with certain strtutory
methods pointed out for divesting such titie; and that consequently the
mortgagee's powvers are dependent upan such provisions: Smith v. National
Trust Co., 1 D.L.R. 698, 45 Caa. S.C.R. 618, affirming 20 Mfan. L.R. 522;
Lonq v. Toirn. 10 N.S.W. (Eq. PL> 253; Colonial Investment rnd Loan Co.
v. King, 5 Terr. L.R. 371. In Greig v. IVatson, 7 Vict. U.R. 79, it was saitl
that the legisiature by providing for tise foreclosure af mortgages made
under the Land Titles .Act, intended to make such method exclusive. And
to the sanie eflect see the remarks of thse Court in Smith v. National Trvas
Co., 1 D.L.R, 6i)8. 45 Can. S.R. 6185 affirming 20 «-%an. L.R. 522.

But where ]and is mortgtsged under thc genera] law, and subsequently
the land is brought under thse Land Titles Act, the mortgage may be fore-
cl3sed under the old system: Re Smith, 15 Australien L.T. 85.

Tnse A4 laije ca, ah-we reported, deals only with the effeot of a final
rsrder of foreclosure made in tise ordînary suit for foreclosure or sale and
does neot deal with thse effect as i-es judicata which the decree might have
on ain application made in the statutory Y-xýhod before the laud titles
officer. It inerely affirmns as a rule of practice that the decree is Dot an
ext ingiihwsent of the martgagor's title where the special statutaiy sys§tean of
toreclosure is applicable. and thaf Rn application must still be ruade -n the
Land tities office as nîight, have been dlone epart froma the Court proceedinge.

The land titles -egistrar would tiser have ta consider proofs of default,
and on this score thse decree mav nipei-te go as te coraclude thse mortgagar
froni egain setting up question- ,f fact which had beera deeided rgainst bum
in thse martgagc. action: e tc oodhou8e, (Ont.> 14 D.L.R 285.

Thse Court presurnbly stilI retains it* powers in per8onam, althoagli
thse transactions may relate wholly to lands subject to tise tranufer and
registry provisions if thse Torrens s;ys.tem. Where thse registered owraer is

ï within thse jurisait * n, it maay still be thst ina an action properly fraraed
Stise Court mey, by its decreâi against him dIr-tct that he should execute and

cleliver itil necesaary transfers in faveur of tise rnortgagee.


