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A summons was ohtained by VanNorman, on
14th December, 1864, on reading the plaint in
the deciaration, and the writ of attachinent
issued under the Insolvent Act of 1864, and the
sheriff's returfi thereto, cailing on the sheriff of
the county of Brant ta shew cause why he should
flot axnend bis return, and why hie ehouid flot
execute said writ, and make a proper return
thereto. On the return of the summons the
sheriff appeared in persan, and contended that
und 'er the writ of attachinent against the defend-
aut as Rn absconding debtor (at the suit of Gard-
hain) he was cooupelled'to seize aud hold the
property ; and that as the plaintiff in this suit
was one of those who, by his affidavit, procured
the issuing of Gardam's attachinent, be ie IIow
estopped from seeking to set aside Gardham's
writ.

Totten an the part of the creditars holdingf.
fas.-The attachinent under the Ahsconding
Debtort§ Act, the fi. fa8., and the attachinent
under the Insolvent Act, are ail issued froin the
saine court-that is, the county court, and con-
sequently they'muet take precedence according'
ta their priority in point of titne. By sec. 2,
sub-sec. 7, and sec. 8, eub-sec. 22 of the Insoivent
Act, the writ in insolvency can anly affect the
estate of the insalvent as it stoad at tbe turne of
the issuing of the attachinent under the Insolvent
Act, and at that turne the Insolvent had no estate
-it wae in custodia legi8.

Criffin, in support of eurnrons.-Sec. 3 Insal-
vent Act of 1864, makes the act af ahsconding an
act af insaivency, otberwise any creditor taking
aut an attachient against an absconding debtor
would defeat the Insalvent Act (Notieij v. Bueck,
8 B. & C. 160; Arch. Bkp. Law' 176). Here the
sheriff lias notice of the insolvency praceedings
befare hie pays over the maney. The assignee
bas power ta investigate frauduient claime aud
settle priorities. An attachient against an ah-
scanding debtar is only the taking and holding
the defendant's goode as a security for the plain.
tiff'e dlaim, and the claime of such other attach-
ing creditars under the Absouding Debtors Act
as bhahl attach is due course of lau'. As ta baw
creditors bhahl be deait with wha have securities,
see sec. ô euh-sec. ô Insolvent Act.

JoNEcs, Ca. J.-I will refer ta those sections
of the Insolvent Act relating ta the .matter
in question. Sec. 2, euh-sec. 7 provides that
the assigument shall vest in the aseignee the
boaks of accaunt and ail the estate, &o., of
the insalvent, w/uc/c he has or may become en-
titied ta at any turne before bis diecharge, &c.
And by sec. 8, euh-sec. 22, it je enacted that
(in cases of campulsory liquidation like the pre-
sent) by the effect of the appainteen.t uf the
officiai assiguse the whale esate and effects of
the insolvent, as exi8ling at thce date of the issue
of thce tarit, and which Mnay acorue ta lin up ta
the turne of his diecharge, shal 'est in the said
officiai asignee, in the saine manner and ta the
saine exteut and with the saine exceptions as if a
voluntary assigumnt had at that date been exe-
cut«l in hie favar by the insolvent. Seo. 4, euh.
sec. 9 provides that the assignes inay in hie own
naine sue for the recaver>' of ail dehts due ta the
insolveut, and in the prasectitioti aud defence of
suite Mnay takditll proceedinge the inqolvent
couid, and may intervene and represent the in-
solvent in ail suite hy or against lin t/ciech are

pending at thce trne of his appointment, and may
have bis naine inserted in place of that of the
insolvent.

Sec. 5, sub-sec. 4 enacte that in the preparatian
of the dividend ebeet due regard shall bc had ta
the rank and privilege of every creditor, qwhich
tank and prieilege, upon tahatever they may be
legally founded, shall not be disturbed by the provi-
sienso tAis atic. And tbe 9th sub-sec. of the
saine sec. pravides Ilthat the caste incurred in
suite againet the insolvent after due notice of an
assigument or of the issue of a writ of attachient
in campulsary liquidation bas been given accord-
ing ta the provisions of said act, shahl rank upon
the estate of the insolvent."

1 had delayed giving judgxnent in this inatter
in hopes that th~e rules and regulations ta le
framed by the judges of the superiar courtq, as
pravided hy the l8th sec. of the act would throw
saine ligbt on the'point in question; hut although
a tariff bas heen inade, no rules have heen pub-
liahed. In the English Act epecial provision is
inade for cases like tbe present. There' the
o heriff is nat the officer wbo executes the proces
iesued out of the hankrupt court, sud the wboie
procedure in hankruptcy is sa different froin ours
as ta afford but little assistance in con struing
aur statute. It is ta be hoped ibat the legisla-
ture will, b>' proper ainendinents cf the Insolvent
Act, place the lau' in question lon a more satis-
factor>' footing, aud aiea provide saine inethod hy
which a set of ruies aud regulations for working
the act uiay be framed, that shahl le applicahle
ta the whole of Upper Canada, instead of leaviug
it, as it is at present, for every cauuty judge ta
frame separate rules for bis own guidance.

I bave had great difficuity in arriving at a de-
cisian in this matter that is satiefactor>' ta niy-
self; hut after carefully exaininiug the act and
the cases as far as I have been able, I bave caine
ta the conclusion that natu'ithstanding the write
at lau' in the sherifre bande againet the defeud-
ant's property, bie whoie estate, is mubjeot ta
liquidation under the Insolvent Act, and that the
attachiug and executian creditors muet corne iuto
that court, 'where the>' could no douht dlaim,
Puch priarity as tbey would le entitled ta,
an accaunt of the proceedinge that tbey have
taken at iaw. As far as the executions are con-
cerned, there can be fia dauht, if the judgmente
are regular, and the write are praperiy in the
sherifrs bande hefore the isisue of the attachinut
froin the insolvent court, that the>' would have a
priant>', and u'ouid require ta le firet satisfied
out of the insoivent's estate. But as the whale
praperty, real and persanal, of the insoivent is
beld hy these write, and thie praperty ina>, for
auglit we know, le far mare than suffloient ta
satisfy these write, aud as it is iinpossihle ta
separate as inuch as may he sufficient ta satisf>'
these executians froin the residue of the insol-
vent's estate, the oul>' course in my> opinion that
eau le adopted is, for the whoie estate ta paso
into the bauds of the assigne., isba wauld he
abiiged ta give the execution creditors that pri-
oit>' that tbey would le entitled ta. This is
aiea the course that I think would le euggested
hy sec. 5, euh-secs. 4 sud 9, ahove cited, and the
ather clauses of the act save referred ta are
recoucilahie with the assigne. giviug ta these
creditors their priait>' in the distribution of the
assets of the estate.
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