No. 48 1347

Dangerous Work Legally Defined

Pariseau Bros. Lid. versus Travelers msurance Co.

The Court of Appeal, Montreal in a majority
judgment, has rejected a strenuously submitted
argument that amongst workmen wno are engaged
in the operation of an edged-tcol machine, only
those who come into direet action with the actual
tool can be classed as engaged on ‘‘dangerous work"'
within the meaning of the Quebec Factory Act;
and that the work of other employees on other
parts of the machine is not “‘dangerous.”

The case in appeal was that of Pariseau Brothers,
Limited, and the 'I'ravelers’ Insurance Company.
The appellants, Pariseau Brothers, were engaged
in the manufacture of wooden boxes at 60 Duchar-
me street, Outremont, and held a policy from the
company respondent under which it pretended the
insurance company agreed to indemnify it against
loss by reason of liability imposed By law for dam-
ages on  account of accident to any of its em-
ployees.

Iirnest Jolicoenr, a boy in the employ of the
appellant, lost the thmmb and two fingers of his
left hand in an accident while engaged with a
circular saw. This involved the employer in a
liabil'ty of $2,756.45 towards the father of the in-
jured boy, and appel'ant submitted that the re-
spondent insurance company was bound to indem-
nify it in that sum under the conaitions of the
policy of ‘msurance.

The claim was contested on the ground that the
employment of a boy under sixteen years of age at
a trade which was “‘dangerous,’’ according to the
provisions of the Quebee Industrial Establishments
Act, was illegal. In this circumstances, respon-
dent, under the exceptions provided for in the
policy, was not liable to indemnify the appellant.

The case was submitted under three points: Was
the part of the factory where the boy was working
properly within the operation of the Factory Act;
was the respondent, in the circumstances, exempt-
ed from indemnity ; and, even so, did an attempt
which respondent made to adjust the claim with
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the boy's father constitute a waiver to the extent
of depriving it of the benefit of the exception
created in its favor?

The Court's Finding.

Mr. Justice Howard pronounced the court's
judgment.  He said in part :

"It is contended on behalf of the appellants that
the only authority which the Lieutenant-Governor
bas to classify industrial establishments as danger-
ous, unhealthy or incommaodious, is that conferred
upon him by Article 3865 (2) R.S.Q., and as. that
ref«-m'unly to establishments which he considers to
be dangérous to the health of the operatives, he his
no power to classify as dangerous an industi..!
establishment where the danger is not to the health
out rather to the personal safety or security of the
workmen. That cannot be accepted, for general
authority is conferred upon the Lieutenant-Gov-
ernor-in-Council by Article 3832, while  Article
3865 is supplementary and not limerative in char-
acter. Article 3865 (2) is inserted to cover a
special case or to make clear in the particular case
the general provision of 3832 The Lieutenant-Gov-
ernor-in-Council would have power to make such
a regulation as that now under considerat’'on if
3865 were omitted altogether

“This brings us to a consideration of the mean-
ing of the expression “‘woodworking' (on edge-
tool machines) as found in this regulation. It may
with great reason be urged that it covers that part
of parts of the establishment in which are em-
ployed machines having edged tcols and operated
by mechanical power.  Such appears to be the in-
tention and tenor of the regulation and of the act
under aothority of which it has been enacted. Tt
is a fundamental purpose of the act as far as
possible to protect particularly young bovs and
girls from the dangers incident to the industry in
which they are employed, and that purpose, from
the evidence in this case, can be accomplished only
by preventing them from coming in direct contact
with machines which present inherent dangers, as
do those in the department of appellants’ factory
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