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Th* kwp^nilwsli In ^r «Mw»rt «^n /(4(i» # «rtfcfe»,:*taW tl»t bn Uto hotoaBd. (ft far from admit,

ting to her thit he ww indebted to the Appellant, aUltd tlat ttie Appellant was iDdabttid to Um. That

thU aaaattion of the Keapondenl ia at Tatianw with at-itemenU by Bailey to other* Upoii th» laow aabjMt

•iUapp««r>y»l*ren«B tolh»eTtd«mo«t)(^he witnesaea Hyndman and Burna Already referredi^.Let ua

M« how far it it eorrobojaied by the acu of the Re«pondent after her husband'* death. When the Ap-

pellant presented hia account to her ahe did not expresa any surprise at finding the indebtedneas of bei

bukband ao conaiderable, nor did aha then remamber the pretended sUtemonts of the late Mr. Bailey, ia

regard to the balance of account being ag linst the Appellant, but she merely wished to look over tbo ac-

..« - 1. ,-:ii Wi. ^%ts,«t,A ih»». at thin nm*. thn Ream indent had in her Duaaessiun the uoconnt. Defend-

Mit'a BxhiUt No. 10. »bich ia an account of Nelson and Butters and contains the charge of £6. 3b. Od.,

afterwards claimed to be doe by the Appellant, it is but f.ir to prcaume that while the account of the

Appellant was in the Reapondent'a hunda for ins; action ahe wrote to Nelaon and Butters for information

respecting those of her husband's business transactions with which the AppelUnl was connect sd, and re-

ceived in veply the letter DQfjnJuots BthilU No. 9, dated USth ApHl. 1854. A few days afterward*

(May 4th) the Respondent transferred to the Appellant moveable property to the amount of £28 16s. Od.

in part payinen* of th« Appellant's account against the lute Mr. Bailey.

The fact that no charge appears in the books of account of Bailoy against the Appellant, of th-) moneys

in question in thii ciuse, tends etrongly to eitablinh the prete ision of the Appellant that thsy were imme-

diately accounted for by him to the luie Joseph Bailey. His books of account were kept with Accuracy

and care, as will appear in comparing many of tho charges in the Appellant's account for orders paid and

He charges in the accounU (Nos. 25. 2d, 27, 28 and 29 of the Recard) copied from Bailey's account

book*. The force of thi* fact (the absence of any charge against Appellant) was felt by the Respondent

for with her approbation, if not upon hsr express direction, charg'.s were made in the hooks by her sun of

the sums allegeu to be unaccounted for by the Appellant.

A few days after the Appellaat brought the £79 IBs. 4d.. from Montreal for Bailey, the latter paid to

the witnes* William Brooks, upon a promissory note, 'lie sum of sirty pounds. It is extremely improba-

Me that thi* sum came from any other source than from NtUon and Cutters. It represents almost the

exact balance which would remain in Bailey's hand* sft;r deducti ig the £iO credited by the Appellant

upon his account. It is natural to suppose that when Bailey wrote to Nelson and Butters thut he was in

need of money and wished to have the balance due him remitted he had particularly in uew the note due

to Brooks which was shortly to mature.

After the witness Burns was examined, the Appellant asceitained that he could prove material fact*.

aptto which he had not been interrogated. The AppeUant therefore petitioned to be permitted to examine

Boras -a second time. This application was refused. The Appellant would refer the Court to hi* petition

and affidavit ard also to tho vague and unasual terms ol the counter affidavit of the RespouJent. The re-

jection of the Petition of the Appellant would, he conceives, under the circumstances, warrant the rever-

•elof the judgment of the court below. ^urtier , « .j ,u , .

It is hardly necessary for the Appellant to commentupon the evidence m the cause. Bestdes the fact*

and circumstances alluded to it is established that the moneys in dispute, were not received in the regular

way of buHness but rather as the friend and neighbor of Bailoy, and for bis accommodation. Upon this

poi.nt the Appellant would refer to the depositions of the witnesses Butters, Brooks and Thomson.

Had the late Joseph BaUey lived to effect a .Jttlement with the Appellant, the suit which gives rise to

the preient oppeal would probably have been unnece**ary. Nor, under ordinary circumstances, would the

Appellant have troubled this Honorable Court with a matter »o trifling in amount. But he conceived

that the assertions of the Respondent put in question his character for integrity and that his duty to him-

•elf requited him to submit the judgment of the court below to reviewal of this Court.

The Appellant is confident that a just appreciation of the evidence of record in the cause muat letd to

a rever-l of the judgment ap,«.l.d from.
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