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of one was a dischasge of the whole, no matter if the person so
dischinrged was primanly linble to puy the debt or uot. But ilie
legislature have unmistakably declared their intention of prosery-
ing the right to the defendants to cull each other as witnesses, and
to allow to each any set oft that aroze out of the note transaction
(avd a3 the first statute stood, any set-off whatever) which could
not be doue if they were to be viewed merely as joint contractors ;
and then as if to put the matter beyond doubt the 26th section
already quoted declares that tue rights ot the parties to the nute
or Lill between themselves are not to be affected

This section, in my judgment, may be tairly read ac applying
to the preservation of the plaintitt’s rights as well as to thoso of
any other of the parties to the bil! or note.  If the exception had
not been introduced 1t might be contended that the words ¢ geve-
ral parties” to the bill er note in the way they are inserted in the
statute mean parties other than the plaintifl jn the action. The
eacepticn being introduced, it is then manifest the plaiotiff is oae
of the parties 1eferred to in the section, for it says—:¢ Savingonly
the rights of the plaintiff so far as they may bave been deter-
mined by the judgment.”  Then are there are any rights of the
plaintff undetermined by the judgment which exist and which are
to remasin the san.e as though the Act hiad not been possed? The
wording of the section secws to imply that such rights do exist,
and that only such of them as have been determined by the judg-
ment are taken awny. Were it otherwise tended the section
would have simply declared that the rights of all the other parties
to the bill except the plaintitl should remain the sawe as if the
Act had not pavsed. The amount the plmutff is entitled to re-
cover from the defendant and the right to recover against each is
determined by the judgment, aud under the statute as between
the plaiotifl and the other parties to the bill or note that is so far
determived that the right to bricg them into discussion again does
not ¢ reman.” DBut the right to releasec a drawer or endorser
without thereby releasing the maker or acceptar, still in iy judg-
mept remaing.  That was a right which existed before’ the Act
was passed, and which ought to remain. Tiere is no justice in
the grouud taken by the defendont—it is purely technical—and if
we can, without doing violence to any principle of law, preserve
to the plaintiffs their right to recover money undoubtedly due
them—we ought to do so. I do not think the legislature ever in-
tended to place a plaintiff in any woreo position than be would
bave been in if he had saed separately when they compelled bim
undcer the penalty of losing costs to sue all the partics to tho Wi
in one action, and if the ctfect of the enactment is that the plain-
tiff cannot compound with an insolvent cudorser on a bill without
discharging the maker his rights are prejudicial, without any cor-
responding advantage to bimself, and without any apparent reason
thercfor.

Why should not the plaintiffs’ rights in this respect be preserved
after the judgment as well as betore? The proceeding nuthorized
by the Act was certainly a novel onc~practically it was found to
work wcll, and after it had been in operation about fifteen years,
the clause hmiting its operation to bills under a bundred pounds
was repealed. I doubt if this would have been done if it had
been supposed that Jie construction now coutended for by the
defendant was the true one. The rights of all parties to a lill
were to be protected co far us was consistent with the briugiog of
the action in thig form, asud as I cannot gec any reason why the
legislature did not intend to preserve to a plawntiff rights similar
to those cxerciscd by these plaintiffs, and as the words of the 26Gth
scction scem to me to he broad enough to cover such rights, 1
think they ought to recover, and are entitled to judginent on the
demurrer to the replication to the sccond and third pleas. 1 think
it sufficiently appears from the replication that the jndgment sued
on was an action under our statute against the drawers and ac-
ceptors of a bill of exchange.

Hagartr, J.—Our legislature, for reasons satisfactory to them-
selves, made an innovation on long-cstablished law by permitting,
and under pennlty of loss of costs practically compeliing, the
joinder of the various parties to a bill or note in the same action.
It appears to me, ufter the best consideration I can give the point,
that 1n g0 doing it was intended to leave the respective rights and
responsibilitics of the parties amongst themsclves uniouched.
And that although in formn the recovery of judgment presented the

several defendants ag joint debtors, that it was designed to leavo

the plantiff to deal with them, and them to deal with each other,
ay 1t separate judgments had been recovered.  The rule of law
that the aking i execuation the boldy of one joint debtor was in
effect a1 discharge of all others, is ot best one of a techuical far
more thau u weritorious character.

It seems to me that to apply it to the case of a judgment
recovered solely en the authority of our provincial statutes,
would be to extend the techmeality instead of confimng it within
its well established bounds  An opposite view might be pushed
to inconventent lengths.  Prima fucte, any one defendant paying
the whole of a joint judgment in contract, has lus claim for con-
tribution against his co-defendants. I think it certain that tho
co-defendant i3 allowed to go behind the judgment, as it were,
and thew that he was a meic surety for, or joiut waker with tho
other defendant for the latter’s sccominodation.

I do pot see why a plaintiff who obeys the plain requirement
of our statute, may not have as good a right to shew thataithough
in form his judgmentagainst several defendants as co-contractors,
yet that in substance they must siand towards him in the same
footing as if he had sued them separately. I give this opinon
with rome hesitation, but I see no other way by which I can carry
out what appears to me to be the intention of an Act of Parhia-
ment, which, it is admitted, makes a clear alteration in the ordi-
nary course of law. It has not been argued befure us that separate
Jjudgments might bave been entered under our statute, and it is
posaible that phaintiffs should have sought the aid of the court to
amend the entry to entitle him to the full benefit of the construc-
tion we place on the statute.

Judgment for plaintiff —Drarer, C. J., dissenting.
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SKELSEY v. MANNING ET AL.
JTasue book— Replicution n denwl of plea—Service of Notice of Tral.

Ield. 1. That whers gotics of tnal is irregular defendaot is not bound to wait
ull a vesdict f2 rendered azainet bim, sod then move against it on the ground
;-rrhs‘ll-r;-g-lmmy : his tore prepeT counsy is to move 10 set asido tho notice before

o

Held. 2 ‘Ihat there waw Lo anlv one issuo book §n a caase. which fssuo ook must
contatn all the pleadings in the cause W isae  Whera an eue ook omitted
the pleas of one of reveral defendants it wis held (o by irregular

Held. 3. Flajotif can ouly xerve notsos of trial mith his replization where that
replication is §u donisl of defeoduut’s plesding, Where nothio of tiial was
served with a replication confessing aud avoiding the plea of defundants, it was

set ando with costs.
(Chambers, May 9, 1562.)

This was an action on contract brought against ¢three defend-
ants. Two of them, Manning and McDonald, appeared by one
attorney, and the rcmawing defendant, Wright, appeared by a
different attorney.

The declaration in the first count set out the contract for the
doing of certain work in the County of Grey, and nverred non-
payment as a breach.  The common counts were added.

Defendant Wright pleaded to first count that he did not agree
in mavner and formn as alleged in the declaration. e pleaded
never indebted to the common counts.

Defendants Manning and McDonald pleaded—

1st. To first connt.  Did not agree.

2nd. Tosccond count. That no estimates were to be paid uniess
upon certain monthly certificates, and that before action defend-
ants paid all estimates given upon monthly certificates.

3rd. To third count. That work to be dono to satisfaction of
+ County Engincer, and not so doue.
4th. To so much of first and s~cond counts as regards extra
: work, that none was to be paid for uoless ordered 1 writing, &c.;
i and that defeadants paid for all 50 ordered.
| 6th. Toso mu «a of first and sccond counts as regards extra
| baul of gravel, &c ; non-performanco of, o condition precedent.




