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The appeal from the jutigînent given upon the deinurrer the 116, provided Iltlat no horntes, &c., sali bc perinitet to lbe et
court were inelizîcti to think was Dlot iii tinte, accortiing tu the large upon any ligliway," it tit flot inirely menn ihant no e
statute (sec Bittn v. Ilandusen, 10 Ul. C. IL 620>, and they there- 8houlti desigtîîedly tura bis lhorse loosot uipou il ligliîway near a
fore dissîuissed the appeal, wîtit cets, retarking that the fitilure il rai.way crosiîi)g, or should kîîowingly alloiw Mi, to go there
of the appeai froin that jutigmnît was of no conseqitence as re- but tuai. tlo nct maide it lus duty to taku care that bis horso sheulti
gardeti the inerits of the case, for tat the samne point that wai îlot bie perniittcd-that ie, .naLtered-to get upon tic highiway.
presenteti by the deiurrer cao up aise upon the ruie. Anti as te the plaintiff's riglit to briîîg the action, hoe conbidered

Tint fact2, as proved at the trial, arc thus stateti by the learneti that the herbe boiîîg ly the plantiff'a scizureofhim in bis custody
judgo of tbo county court in bis jutignent "Tho plaintiff, os a ilnd posSs8siOn, lie bati a special property iu bnt, sufficient, teonc-
constable, seized thc horso in qucation for Echool rates, under a titie iîui to sue.
warrant issueti ngainst Uhe perdonal property of one Jabez Milis, iT'le leorîtoti judgo of thc the county court, 311r. Camnpbell, thon,
andi remboveti the antimial ta te stable 0f a public itnnkceper, iviere itn an ybbrbeuguet iich is heforo bis, took il view of the
it wvas secureti in the usuol maonner, and rentaineti until tbc day fol- calse "Po0 the liierits ; aitd, witha degreeofcare aud ability which
lowing. On thc latter day it was discovereti tiiot the animal wa entâtes bis opinion to inucli weiglit, roviewedj Uic nuny cases which
gouc. andti e Ui laintiff went in search, anti on the next day afior haftve.î>Ceî tccitiet iii Etglanti, anit iii this country, arising out. of
iuissiîîg the liorse bis dead body was founid on the tiefendant'i' inijuries receiveti by liorses or cattle upon ruilways ; andi bi8 ex-
railway, about onle.quarter, or one-tliird of a mile to the westwarti filiiaiiOf Of the several decisions brouglit Min te the conclusion,
of tihe intersection of the town lino between Louth and Chanton 1 bMa, tnless tuîey werc protccted by tue reccnt statute 20 Vie., 12,
townshiips, wlsiclt town lino ruus north anti south, and tic railroad fsec. 16, tic dvfendants, untior the circuinstaces of tue case, mtuet
cast anti west. Two legs of the horse were broken, anti tlîo bodiy clcarly bie hiabse, on the principle affîirînei ii tlîe Eîglish case of
waï fifîcen or twcnty feci. front tho track, dIowa a smaîl onîbank- f Fawcef1 v. Th~e Y1or anîd Noret .1fîcltand Bi. fi'. Co. <16 Q. B. 610),

met.andI acteti upen fit scroral cases iii our courts; nantcly Oint tic de-
IlTite cattie-guards, nt the intersection of thîe town i ne roand fendan~ts net boving fenceti iii their traclt frutt tue ilîiway, andi

vitit te railroadt, nt Uie enst andi West 8idt.s of te public rondi, nlot liaviiîg construeteti proper cattle-guartis ai. te crossing, tlîe
were not sufficient, partîcularly on te West $ide, anti cattie coulti horse ivas oi tue rond lawfully as against the coînpany, anti escapeti
cross front tue mtain rondi to the railway track, in colîsequence of tlicice in consequence of tlîeir negleci. of the duty ivhîch the law
carth recently excavateti by labourers ii tie work, wlîiclî cover-ti bo inîposed upon thiieî.
te cattie-guarti, anti matie a passable track for porsons anti cattle. le coîtaidereti, tlierefore, that thle only question Io hati te de-

No foot track appenreti of auy animal on this crossing or eartlî termne wais whlether the -ttatute 1 laced tlie defeiidants in itîîy better
track, but tie marks of liorses' feet were followed up near te ut. situation, ant i hIeldti h& tue 16th clause of thc statuto woulti not

IlThe animal escapeti frain the stable of tlî innkeeper, anti was protec. thein, because it applicti only te cases vthere the cattle,
flot at large by any net of bis, or of the plaintiff, but lînti broken I&c., are kifled ai ihepoinI of Uulersectiofl. TItis was tlie view hae

away.took of the efficct of lite statute, linvîng oîily its languige te guide
IlCttttle anti herses are net alloweti te mun at largo in Loutli, hilm, for ut is a peculiar provision iii our Ra&ilwuy Aet, anti tie de-

but are lîraltibiteti hy municipal regulations." cisioît hati yet laIton place on it ; anit taking suci view lie doter-
Iu tlie declaration it is flot clinigedti hat the accident aroýc mincd tîait tlo tiefadants were hiable, ant ie sustaincti the verdict.

frein aoy wilful misconduct or negligence of the defentnnîs in tiriv- We helieve the hearneti jutige -,a?' correct in snpposing tlint the
iag their railway train; but tlîo contplaint is, that the defeadants question lie lioti te deal witi tees a noir one, tlîaugli the saine point
neglecteti to epl PIitl the duty imposeti upen thora by th e as te tie effect of the lote statuto 20 Vie., eh. 12, in cases of titis
statute, of fenciag in their lrack, anti making proper catie-guards fkinti Itat been presenteti te us itheUi case of Ferri3 Y. The Grand
ta prevent cattie straying fron the highway upoa the rail way track iTrunk Railway Company, ia tItis court, which teas arguei it the
at the point of intersection, anti thai. in ceasequenco of tîat o mis-I saine tern, anti in wbicb tee have given jutigment againsi. the plain-
sien the plaiînîiff's herse escapeti frein hum" vrittt bis permission tiff's, and for reasens 'which equally apply ia the present case.
or defîiult, anti being thon lawfully upon the saiti highway. wiîbuî Wo do nuL taIt Ui qucsioi t o mertly whlether the statate 20
t *ntitf's permission, near to the tiefeatints railway at the Vie., 12, sec. 16, deprives the plaintiff of bis right of action hy
poit aferesaiti (i. c., at the point of intersection), strayeti andi these teords, IlAnti no persan, any of tehose cattle seant large. shahl
escapeti frein the satid highway upon the lino of tiefeadants3' rail- ho killeti by any train at snoh peint of intersection, shail have any
way off the said crossîag anti poinît of intersection of the railway action against any raihivay Company in respect te the saine heing
vti the highwai, anti ias, irbilst on tho lino of tbe said railway se killeti." Lt is aecessary, ie think, ta look further. The tehole
beonti the saiti peint of intersection, ra against anti ever, anti objeci. of the aci. 'ias te secare the public as MUCh as possible
killed by the locomotive andi carrnges of the tiefentiants thon pass- agatasi accidents that migbt happen te Raîlway trains front col-
ing on anti alaag the saiti railway."1 lision or otherteise. It cenîti ho of fia censequence la a case like

The tiefendats pleadeti-1. Not guihty. the present., if the train hati been thrown off the track by meeting
2. Tit the plainitif iras net possosseti of the herse. the plaintiffs harse, tehetîter the animal iras met upen the track
8. Tiiot the plaintif's horse iras nat at the tinte lawfully upon nt C'e peint of intersection or elsetehere upon the lino. The legis-

the lighwny at or neor the peint of intersection, but iras then un- lature, whren they irerc passing the act, irere ne doubt ateare that
lawfully at large upen the higilway at the point of intersection, jai. every intersection 'if a liighway 'with a railway, irack thore
anti net in charge of any person ta prevent, bis leitering anti stop- ireulti bo cattie guords, becouse the lar lied pravitict for that, anti
ping upen tho higlway et the point of intersection, contrary tu the they iroulti naturolly infer that if on animal getting on a railway
provisions of the statute in that hechalf-aamely, the 20 Vie., ch. freint a highway shoulti bce canglit by a train, it teaulti ho upon the
12, sec. 16. rend at the peint of intersection; anti ie tiare say they useti the

The plaintiffjainoti issue upen tuiese pions. wortis tehicla ie bave jusi. queteti front the act, meaning ne more
It inas objecteti by the defendants' couasol et the trial, that tc by thora thon this-ttot if any animal slîall bo permitteti te be et

plaintiff, bcbng mercly ia charge of the herse as bailif', anti laving largo upon a highway zîcar a railway crossing, andi not beiag ia
fie interesin l the herse, iras net the porson teho shoulti have sueti charge of any person, shall get froin the rend upon the railway
for Il njury: that Miller, the otener of the lherse, shoulti have at a cressing, ant ie okilleti, the aimer shaîl bave no action. On
bru .Lhe action, Andi the plaintiff's couasel objecteti, that the tîte oCher bandi the language of the clause ia tItis part is perfectly
evitience sheet that the plaiatiff dîd net permit the herse te ho at plain anti explicit, se mucit se tai. ire do itot thiak it eu ho saiti
large on the Iligliway centrary te the statute, for that tlîe herse to take away the right 0f action în terms, excepi. in the case where
get out. of the stable in tîte mui irithout lus knewletige, anti iithaut Ithe animal is Itilleti ah the peint of intersection.
nny negligenco on bis part, 'irberefere ho contcnti.ti the plea iras But tîftt it seenis te us, liai ntu theltole qutestiont, for still the
net preveti. statute baslte efFeci. of ntakîng it unlawful for cattie ta ho per-

Tite jutge everruleti hotu thcsc objections. lie sait ie shouli ntittcd te lic at large upon any higlt'iay teithin half a maile of the
for the tinte determine tîtat whcn the statute 20 Vic., ch. 112, sec. intersection of such higbway irith a railway or grade, unless the


