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trade union, whereby lie agreed, that in the event of being able
to return to his trade 'he would refund £100 reeeived from the
uniion on tfhe supposition that he waq per2nanently disabled.
If a member failed in such circuimstances to refund, the society,
by its rules, was empowered to institute legal proceedinge for
the recovery of the amount. A Divisional Court (Phillijuore, and
Bankes, JJ.), -.had held (1911) 2 K.B. 132 (noted ante, vol. 47,
p. 455), that the action iras m-aintainable, but the majority of
the Court of Appeal (Williamns, and J3uckley, L.JJ.), hold that
the action is one within the mneiiiîng of s. 4 of the Trade Union
.Act, 1871, (see R.S.C. c. 125, s. 4), and, therefore, la flot main-
tainable. Kennedy, L.J., hiow-ever, dissented from this con-
clusion. The znajority of the Court thought that thie agreement
to pay the £100 and the tlgreeinent to refund eonstituted but
one bargain, and as the agreement to pay coul' flot have -been
cnforced by action so neitlier eould the agreement to refund.
Kennedy, LJ., thouglit the agreement to pay and the agreement
to refund were distinct, and w-bile thie former eould niot be en-
forced *by action, yet the agreemient to refund ivas flot an agree-
ment witin the ineaning of the statute and was enforceable by
action.

BRFEAC11 0F CONTR1CT-D,%3-IAGCES-AOýT DONR B3Y I'LAINTIFF 1N
MITIGATIION 0F nMG-PEILCASE STATED BY ARBITRA-
TORS-OPINION 0F Ç0URT TVIEREON-OI'INION OF COU!RT Foi.-

LOWED BY ARBITRATOR IN XAf-PEL-iRO ON FACE
oF AWAED.

British W9estinig1oiise Co. v. Undergrotind Elec trie Railway
(1912) 3 K.B. 128, This was an appeal frorn an award in which
two interesting questions were raised, first whether the advice
Nvhich the court gives to an ýarbitrator on a stated case, which
advice he follows subsequently in the award he makes, is appeal-
able; and secondly, whether a plaintiff, who in order to mitigate
the (lainages resulting from a defective mnachine being deli-
v'ered under a contracet, purehases another and superior mach-
ine whereby the dainages are in fact lessened, can recover the
price of suehi other machine, the purchase of suchi other mach-
ines being a pecuniary advantage to the plaintiff even thougli
the machine supplied by the defendant liad been in accorda' -
with his contract. On the flrst point, the Court of Appeal w' s
divided in opinion, Bu2kley, and Kennedy, L.JJ., deciding that
although the consultative opinion of the court was not appeal-


