
ON PRIMIOGENITURE.

Up rente and profits for a lesser theugh stili a
considerable period. Sucb powers are, it is
obvious, wbolly unconnected witb, and are in-
deed in their origin directly opposed to, what
ie known as the custom of primegeniture; a
right whicb, supposes the owner ef the estate
wkolly te ab8tain from the exercice of any dis-
pesing power over bis property, and te leave it,
by the negative act, as it were, of dying intes-
tate) to the law to settie the course of descent;
in other words, te, the operation of the custom,
urdcr which the estate goes to the eldest son
to the exclusion of ail other descendants.

Two things, therefore, are to be kept cleariy
distinct if we would formn an accurate opinion
on the merits of this contreversy. One if; the
entire exemption of leasehold intereets in land
from the custom of primogeniture; and the
other ie, that the rule itself is an act of law, a
consequence of intestacy, as opposed te an &et
,of the party, the owner of the estate. That
law, as it at present stands, will indeed give
the estate to the eldest son te the exclusion ef
hic brothers and sisters, provided the ewner,
before hie death does no act te disturb its eflect
by such a procedure, as making bis will, Or
*executing a deed of gift; but the influence eft
this law is, for the reasons we have alreâdy
stated, compartively restricted and excelP-
tional. In faet, primogeniture, as a feature in
*our law otf real property, is kept alive and per-
petuated by the voluntary acte of individual
owners. The evils which spring from the
prevalence of this customa arise from the Set-
-'tiors and testators therneelves, wbo, while Stili
in the enjoyment of their property, and in the
exercice of what are considered as the legiti-
mate privileges et ewnership, choose et their
own will, and tax te the utineet the skili and
ingenuity of Iawyers te secure, that their land
shall be se, settled a3 to devolve in a fixed and
certain channel te, the furthest limite which
A cts ef Parliament and the decisione of colirts
'Wil allow. And hence it may be inferred that
the allowed partiality fer limiting estates te
the eldest con is more than a mere conseque3Co
ofe defects in our system et iaw, or an exceP-
tional employmient on the part ef testators Of
the privileges which that Iaw contera. It lias
a deeper root in the nature of the Engliah peo-
pie and their attai-hient te the soul; the desire
te become helders of land, and te found a
famiiy which shall inherit it These motifes
are se powerful that, as je wehl-known, every
Act et Parliament which has been pasWe te
encourage the alienatien of land and te place
it intra commercium earlier than weuld other-
Wise b. the case, has been eiuded and so000-

* times whoily set aside by the iflgenuity ef
Iawyers, who, instrutted by testators...not un-
frequently persons et obscure enigin who have
acquired weaith.qn trade--frane conveyances
which have the effect of settling preperty te the
utmost limita which an artificial and straiûed
construction ef the existing law will allow, and
quite opposed te, nay, almeet in fraud ot, the
intention of the Legisiature.

Il. It will be seen therefore that the measurO
proposed by Mr. Locke King will be very r0-
stricted in its operation, and can have con-
paratively but slight effect in checking the
excessive accumulation et land in the handS
ef individuai ewners; which ie suppoeed popil'
larly te be the chief evil attacbed te, the cuS,
tom of primogeniture. In wbat way thenit
wili be asked can we best deal witb that ten-
dency wbich leade men te acquire and entail
land, and wb¶ch in these days se much occil-
pies the attention of ecenemists and statesmei?
For unlese the difficuity je now fairly exaci
ined, and if possible solved, without violent or
undue interference with preprietary rights, à
solution ef thie preblem, attempted at a future
time and under lese favourable conditions, mal
be attended with grave resulte. The remedf
will probably be best found in the impositioni
ef additionai reetraints on that power et testaý
mentary alienatien et real estate which seern§
in modern times te, have reached an excessive
growth. For in truth if we examine the mat'
ter, the conception et a will, especialiy as
known te English law and Englieb lawyers'
and viewed as a method et transferring pro
perty, is one oftthe most artificial et ail possible
ideas. That a man should have during biS
lite and wbile hie taculties rem4in te bim, the
fullest control, over what be poseessee as long
as such control je net at variance with public
pohicy, seeme juet and right; aithough the
Roman law, it is werthy of note, wbich ie the
niest perfect model ef philosophlical iegis'
lation, went further than the English systeff
in placing limite on what at the preeent dal
would be considered as a reasonable exercise
et the right et ownership and testarnentl
capacity. But that a testater should have tb
power, simply at hie caprice, te, impose restriO'
tiens on the enjoyment et preperty for yeAl'S
aller he je in hie grave, and in taver oftperseD9
et whoee very existence he je ignorantý and O
whom it is doubtful whether they will ev01
come into being at ail, seemes ultra vires il'
the highest sense et the werds. It is heffi
tar more than in other branches et the 18«9'
that the highly technical chanacter et tbe
English iaw et reai property je seen. t
wbile bequens et pensonal estate, that is to
say, money, chatteis, Ieasehoid intereets, &;C*
are deait with in the larger and more equitabl
spirit et the civil law, with neterence te whi'e
every will et persenal preperty je expoundA~
and from which the law govemning such instf
mente has been derived, devises et neai estIhe
that je freehold intenest in the land itself
on principles having their enigin in the feuàd
law, in the iight et which they are stili int0e
preted. The differences between these à«
classes et instrumenta may simply be st.Sw
thus: a will et personality is negarded as tio
expression et th;e hast wiebes et a testatOt
te what h. desires sbeuid be de ne with i
personai, estate; and accordingly i n this co
et inetruments certain flied limita, ari;w
partly frein the nature et the property'
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