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ChýC
NOTES 0F CANADIAN CASES.[

ur erlefit. reasonable probability ot pecuni- dicd June î8th, 186o. This was a claim, by one

~ ~~~~~~~o J.-Th lost j o p nae f residuary ega:ees under his wil , who
0fth of J5 om h lost ecvpnae ere biohseeuos gis is c-xctr
Of eil go es.l benefit oradvantage capable for haîf the residue of the estate of the said John

stlnated in money, so distinguished Kirkpatrick. It appeared that the residue was

for Wounded feelings and loss of ascertained, or could have been ascertained,
the WIfe' and the loss to the hiusband of wvithin a ycar fi-rm the testator's death. Bý ar-

abod t erfoemanc of her household duties, rangement betwveen the executors, the one now

both are 'children of a rnother's education, and in default got iii ail the outstarding assets,

jur'. re Oses which can be estimated hy a Linder an agreement, as it was said, by which he

Per A,,,was to divide with the other, andi remit a m-oiety
rected ARMURe J.-The jury were rightly di- whcn the sums collected amiounted to a certain

fer, under the facts stated below, that the de- aggregate.
clciants 1fcid laid down the track on which the He/d, for what wvas SQ collected antecedent to

ntidhapndinteCtofOtwwt-tnyasbfrth prsnto sfte ct. 23)

uthor.i being atidtrack or switch for- the bar of the Statute (.S. 0., c. i8 et 3
'OneeCtion wih ri~afor pur- applied ;but as to ail suisgt nbnheatn
c'so nn wt thciî aly s,. rot nb heatn

clown )f sh 9t, etc. And if illegally laid executor, wiLhi11 ten years fro the miaking of. the

M~ake -oacquiescn, except by by-law, would prescnit dlaim, the claim dint was entitled to re-
I ri gu as against the public. cover. And the objection that the residue wvas

rnný C. J.-Having been there for not precisely, and for ail purposes ascertained,

ce 0fh the knowlcdge and acquies- because the fund in the hands of the acting

lone 'f ahe Coeoraio' ils existence could not executor had beeni from time wo time drawn upon

Properîy broughtdants fiable ; but it was very, to make good deticiencies in the general legacies,
S5 d ery'rluh as a circumstance to l)e con- did not operate to exempt the clainiant from the

A jdby the jury. bar of the Statute ; neither was it correct to say

Act doge is not bound, under the Jud'cature that the acting executor weis a trustee of the

Stsbtilt questions in writing to the jury. mnoiety of the moneys collected by him, and that

rdf Wa bcknga te ime the Statute was no bar in such a case. Qitoad
ARMOUR th , J.-The jury were rightly di- thé mioney coîîected the acting executor had nlo

lv'tle Or rifdngt were bound to sound the duty to perforni as trustee for the other executor,
hj trring a he bell, when the nearcst part of neither had he any such duty as owner in coin-

hav.in v5 eighty rods from the crossing, and mon of the residuiary estate.1 His receipt of the
'ng .regard to the fact that they had without w~hole made himi a debtor *to the otîjer, and the

a'tuv hrity increased the number of tracks there. alleged arrangement between them did not carry

S as rgt to tell theni that it was for them the matter ay ige. rwjré.
whehr considering the nature of the 16 W.R., 412, per Christian, L.J., approved of

here ) o theY should not have stationed a man and followed. Burdick v. Garrick, L. R. 5, Ch.

Prec Ori taken somne other than the statutory 233, distinguished.
aOn.0  The authorities showN,,ntihadngac-

AOeCQr'/'Y, q-C., for plaintiff. trary opinion cxpré-ssed by' Romilly, M.R., in
lh 2z(e, QCcontra. Reedl v. Fen, 35 L.J., Ch., N.S., 464, that the

Statute applies, not onily to assets distributed by

the persoflal representative, but also to assets

retaînied by himi.
CHANCEY DIVSION.D. McC-ar/hty, Q.C., and T. S. Piumb, for the

IlOy de.claimant, (appellant).
)'C.][Feb. 14. _7. macienizan, Q.C., contra.
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'&«ecutors-Satute of Limitations.
Appeaî from the Master. JohnKirkpatrick


