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E KIRKPATRICK ; KIRKPATRICK V.

STEVENSON.
Executors—Statute of Limitations.
PPeal from the Master. John_Kirkpatrick

for half the residue of the estate of the said John
Kirkpatrick. It appeared that the residue was
ascertained, or could have been ascertained,
within a year from the testator’s death. By ar-
rangement between the executors, the one now
in default got in all the outstarnding assets,
under an agreement, as it was said, by which he
was to divide with the other, and remit a moiety
when the sums collected amounted to a certain
aggregate.

Held, for what was so collected antecedent to
ten years before the presentation of the claim,
the bar of the Statute (R. S. O., c. 108, sect. 23)
applied ; but as to all sums got in by the acting
executor, within ten years from the making of the
present claim, the claim.int was entitled: to re-
cover. And the objection that the residue was
not precisely, and for all purposes ascertained
because the fund in the hands of the acting
exccutor had been from time to time drawn upon
to make good deficiencies in the general legacies,
did not operate to exempt the claimant from the
bar of the Statute ; neither was it correct to say
that the acting executor was a trustee of the
moiety of the moneys collected by him, and that
the Statute was no bar in such a case. Quoad
the money collected the acting executor had no
duty to perform as trustee for the other executor,
neither had he any such duty as owner in com-
mon of the residuary estate.” His receipt of the
whole made him a debtor to the other, and the
alleged arrangement between them did not carry
the matter any higher. (raw/ford y. (.raw/o:d,
16 W.R., 412, per Christian, L.J, approved of
and followed. ZBurdick v. Garrick, L. R. 5, Ch.
233, distinguished.

The authorities show, notwithstanding a con-
trary opinion expressed by Romilly, M.R, in
Reed v. Fen, 35 L.J., Ch, N.S., 464, that the
Statute applies, not only to assets distributed by
the personal representative, but also to assets
retained by him.

D. McCarthy, Q.C.,and 7. S. Plumé, for the
claimant, (appetlant).

F. Maclennan, Q.C., contra.



