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HON. MR- JUSIICE MIDDLETON. NOVEMUiER 17THI, 1913.

MILLER v. COUNTY 0F WIiNTWOITII.

5 0. W. N. 317.

Negligcc-AfuniciPal Croalo uooieAcdn fee
P>art of J>river of Car - It'ig t P8o f iger to leecover-Knotc-
icdgec of Pasoen ger--A8sumption o! Rj8sk.

MÎDU."oNJ. held, that where the, driver of an automobilewas kilIed iii ittëini>ting ta descend a gteep rond with sharp turnsat night alnd with an automobile whose head lights were injured so,as to give, little iîght, the accident was attrbutable to) bis (>wn nég.lgee and flot to an insufficient guardrail upon the rond.
Tl'at a passenger in the automobile, a brother of the driver,could not revover for injuries sustained in the accident, as the factswere all known to, hit and he, as rnuch as his brotber, voluntarily

luiurred the risk.
P>lant v. Normanby, 10 0. L. Rl. 16, di5tlngulebed.

Two actions tried at Hamilton on the 3lst October, 1913,
arising- out of an automobile accident which happened on
thie '23rdl of July, 1913.

W. S. McBrayne, for plaintif.-
,J. L. Counsell, for defendan.A

HON.M MR. JUSTICE MIDD)LETON :-The late Duncan
Mi ler te plaintiff Fred Mil11cr, and his wîfe and three

dghrslef t Hlamilton on the c'vening in question at 7.15,
driving along the Guelph road, ascending what is locally
kumvin a, the (lappison Mountain. They returned well on
in the eveling, and, while on the road before turniug
to descend the miountain, the automobile ran into a ditch
from whlich iti waz ex t r i atrd with some difficulty. The re-
suit of tiis nishap was tliat the scarchlightfi of the auto-
mobile, wcre, ini some way rendered Üseloss and could not be
lit. The' aatomiohih, îz flot shewn to have been otherwise
injtired. It was the-n ver 'y dark aiid raining and manifestly
moist dangcr>us to dlescend the road. The remaining Iights
upon the car were so smnall and dim as to give no useful
Iight. Nevertlieless, Mr. D)uncan Miller deeidcd to inake
the attcmpt.

'Dr. Me{Clnahan lad arrived upon the scene wbile the
automobile was yet in1 the ditch, and if was arranged that he
sliould go down the hli first, Miller following. Thc road
takes thrcc tuiras as il descends the bill and the grade Îs


