
MONTIGO.IIEUI> r. ~SAGINAIV LUIIBLR Co.

Surely the first elenient of an action for non-repair must
b. that some person lawfully using a highiwavy lias been iu-
jured thereon by its beuîg out of repair....

If a per-on walking on the higlîiwai- on a dark and fent-
pestuous niglit wus driven off the road into the ditehi and
seriounsly injured, would the action be lor Ilon-rel iaîr 1hi
rasaon of the existence of the clitch : Tiere iiiight, no doubt,
be a reeovery on this ground owing to the absence of a guard
rail, wvhich, no doubt, w ould be a breaeh ot duty on the part
of the nmnicipalitv. But tiîat is a diflerent question.

The defendants are not w ithlout reînedy. tJnder sec. 609.
they are enititled to bring in the corporation of the townsh~ip
ci Bayhamx as third parties, and they may have leai e to do
so nowv if so advised.

'l'le words in sec. 609 (1), (2), would seeîn adaptcd to
such a casýe as the present.

The coats of the motion will bc to plaintiff in the cause,
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CHAMBERS.

MON-'ýTCOMERY v. SAGINAW LUMBER CO.

Tkirdl Party Procedure-Indemnily or Relief over--Claimn
againsçt Foreign Corporation-Cause' of Alo-mly
erq' Insiirance Con tract-Daniages.

ApjeaI by defendants f romt order of local Judge at Wîid-
Bor setting aside his own ex parte order allowing defexidants
to issue and serve a third party notice, and setting aside the
service thereof on the third parties, the Standard Lifo and
Accident Insurance Company.

F. E. llodgin8, K.C., for defendants.
C. A. Moss, for the third partie,3.

ANcLIN, .T:-Defendants are sued for d agsalloged
to have been suistained by plaintif!, an emplo \eef in their-
fwctory' . Tihey '% carried an insurance poliey withi flie comipany
wbom they seek to bring in am third parties, by whbich tIc
insurers; undelortook to inlernnif.v the a8suredagit losq by


