
(3) that Mr. Kikyrfused to vacate aud carry out the pro-
posed exchange until it was agreed that hi-, caim for repaire
and improvemient,ý shlold be paid, the amnount to be deter-
mined by arbitration, as provided in the aubmiîssion ag-ret-
ment.

If the churchwardenis as a corporation, with the approval of
th(, ve>try, v have the power to miak4, sucli au agreement aý; that
found hy the arbitrator, it secine to me Daw v. Ackerill eau
have no application. The agreement to, pay what miighit be
awarded was not in any senise provisional or dependent upon
the goodwill offerings of the- pax-ish, as it waa found to bc as
a fact ini the Daw case, but it was an agreement to pay the
sum awarded sbsolutely and without any limitation or con-
dition.

Mr. Xirkhy hadl expendled his xnonvY for the henefit of the
paris;h, and, althouigh >4e vestry* might successfully resist
payxnent of any stipend to imi, he had a righbt to remain lin
pfosse&s>ion of the rectory and church indefinitely, for there
was no suggestion of any legal g-roubnd for hie deprivation
or depc>sition.

The consideration of the mioney expended by Mr. Kirkby
sud his consent to vacate the pariali at the request of hii
vestry and churebvwardens was ample to support an ag-reê.
ment to pay himi whatever an axrbitrator xnight determine in
repect of money go expended.

1 think therefore that, assuming the churchwardens have
the power te make such an agreement, the principle of such
cases ais Frontenac v. Kingston, 31 TT. R. C. at 595-6. and
Elderalie v. Paisley, 8 0. R. 270, applies, and that plaintiff
lis entitled to a judgznent against the chu'ehwardens as a'
corpo)ration, notwithRtanding there may 1he nt present no
property or funid out of whieh. it can be 8atisfled.

Thexi, was it withlin the power of the churchwardens as
a corporation to iniake the iigreement fud by the arbitrator
te have been made, inchuding the agreement to arbitrate?

By4-7 Viet. ch. 89, it is enacted that " the chiirchwardeus
of any church in the diocese of Toronto .shall,

whether they be churchwardens of pew or of free chuirches,
beside. posesuling the powers and authorities conferredi upon,
stieh ëhurchwardens by any A~ct of the legislature- now in
forer. be a corporation with perpetual succession under the
Darne (d ' The Chur<chwardens of the Church of i
the ' to represent the inte(resta3 of the churcli o!
whlicb th.y are so elected or appointed and of the 'nemnbers


