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cm, w I, KL d .TOWNSHIP 0F GLOUJCESTER v.- CANADA ATLAN TIC
R. W. Co.LigliwaY-,2Iade by Crown Surveyor becomes Road witlkin boill

Mncpland Dominlion Railway Act-By-law no ffeces'sary to Enable Municîpaljîy Io Exercise ils JursdÂcîwf
over--Directiofl to their Overseer Sufficien-Riqh1 of Bai l-way to C1oss Ilighway and Put Pence A cross under sec. 90(g) of Railway Act (D.) is Uoverned lby secs. 183 and 194;'and in Crossing must flot Obstruct-Bailway Committeelias no Power to Deal witk tl&is Case, a'nd the Court hOa-Fenelort Falls v. -Victoria R. W. Co., 29 Gr. 4, a.nd City OfToronto V. Loroch, 24 O. R. 227, followed. ntoSpecial case heard at Ottawa. Action for an into restrain defendants from obstructing the highway betWeenthe 5th and 6th concessions of the townshin of Gloucester,with fences, on either side of the tracks of defendants wherethey cross the highway, and for a mandatory order comnpel-ling the removal of the fences.

G. F. Ilenderson, Ottawa,' for plaintiffs.F. H1. Chrysier, IQC., and C. J. Rl. Bethune, Ottawa, fordefendants.
It was, contended for defendants (1) that the highwaY inquestion, being a highway lu law and not in fact-that ''an open publie roaci used and travelled upon by the publie-it is not a hîghway within the meaning of the ]iailway Act,51 Vict. ch. 29 (D.) ; (2), that, as the road allowance wherethe fences cross, and for a mile on either side along the rCadallowance, has not been cleared and opcned up for publictravel and has not been used for a publie road, it is neces'sary that the municîpality should first pass a by-law oPefllflgit before the 'municipality can. exercise any jurisdiction overit; (3) that under sec. 90 (g) of the Railway Act thýy badthe right to 'construct their tracks and build their fencesacross the highway; (4) that the only tribunal having ju1'ýdiction to deal with the questions in dispute is the IlailwavCommittee of the Privy Council.

LouNT, J., hcld as to contention (1), that the al1owaflcfor the road in question having been made by a CrowTi s1r-veyor, it is a highway within the 'neaning of sec. 599 Of theM1unicipal Act, and also within the Ineaningr of the iRailwaYAct; as to (2) that a by-law is not necessary; the counic fl1b-direct the overseer or pathinaster to open the road, and sue"direction woufld be suificient; as to (3) that this right is sub-eet tr> sec. 183, whichi porovîdes against any obstruction tothe hgwyan c.194. whieh provides for fences and


