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I-bld, following the dictum of Mr. Leith (see Leith & Smith's Black-
stone, P. 420) that the covenant by the mortgagor to pay taxes applies only
tintil default be made in payment of principal or interest,

Ii' further, that as there is an express contract by the mortgagor ta pay
taxes until such default, the right, if any, which the mortgagees had to recover
the money so paid as being money due by the rnortgagor which they had been
compelled to pay to protect their security, is, therefore, excluded.

R. L. De/ries, for the plaintiffs.
~.B. O'Bpian, for the defendant,

Province of 1ROva %cotta.

SUPREMUE COURT.

GRA1HAm, Eq. J.,j
At Chambers. j [June 30.

BANQuu D'HOCHELAGA V. MARtTimE RAILWAY NEWS COMPANY.

Execution againrioarner- Ord. 4o, Rule to-Goss.

The writ of summons was served upon the following partners of defend-
ant conipany, Frederick Dillon, F. W. Cunningham and James D. O'Connor.
They appeared, and Dillon and Cunningham contested the claim, and costs
were given against the firm. The plaintiff now applies under Order 4o, Rule
îo, for an execution against Burns, who was a partner but said that the part-
nership lwas dissolved on ist November, 1895, before the issue of the wrt-
that lie we.s flot served, and was not aware of the nature of the action or of the
contestation of it until after the termination of the proceedings. It was not
proved that the dissolution was known ta plaintif : Order 16, rule 14 proviso.
It was stated on affidavit that the reason giver by plaintiff's counsel for not
having served Burns with a copy of the wi . of summons was that the
plaintifl's were flot aware that he was a partner of the defendant company
until after action brougbî.

GRAHAm, Eq. J.-The plaintiffs are asking froin Burns the costs incurred
througb the contestation of Cunningham and Dillon, that is the judgment and
also the costs of a rule dismissing appeal fronm that judgment. I think the
plaintiff is entitied ta an execution against Burns, and moreover I think he is
liable ta the costs of the judgment and the rule and bis remedy, if any, is
against his co-defendants. It seems to me to be a bard case and it is giving
effect to constructive service beyond what the plaintiffs bad in their mmnd but
stili within the rules. 1 refuse the conts of this application.

C. Y. Cakan, for plaintiff.
jA. Ch ish o/rn, for defendant.


