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tisfnictory ontiorsors as aforesaiti, andi had bati thoi efore abandoned R~utherford renounceti the decti of January by the deeti of
teoarrangemnt and comnposition in tho said papcr-writing of June August, and the pIaintifis choose to ftdopt sucli rentincip.tion. In
18CO0, referred to, andi had resortet th îe now arrangement con- this view thoir action was promature, but this diti not dispenso
tained in tho soid indcnture of the 7th of August, 1860, andi ro- with the payment or tender of composition.
questing tRie sait Ijenedict & Vone ta exceuto the saiti indenture lVhat was (lone %ças nt equivotlt ta either, for utherford
anti procure cther creditors of defendont, rositient at New York, ueyer wa8 rcady with nloney, anti the ation untier snobh oîrcum-
to eceuto tho sanie.» stances was na refubatl to aocept paymcnt of the composition.

The bill further alleged, that after tRie abandonnient of the (Tho defentiant feeling hmsef aggrieveti by the decreo thus
arrangement of June, 1860, andi bofore rcceipt of the deed of the prenounceed, petitioneti for a re-heuring of tho cause before tho fou
t:h of Augusi, Benedict & Venu, consitiering the paper of the 7th court : on tho re-heariag,)

of September, 1859, a promissory note, solti auti ticivereti the Proudjo et, for tho plaintiffs, conteatict that the derision of tLe
same to the plaintiff Ilill, for tho sUni of twenty.fivo per cent. on Court of Common Plans in tho caso of lknedici v. Rutherford diti
te amouat thereof poiti by Iluil te thorm, andti hereforo they nlot affect in any tiegreo tho que:stions raiseti in this suit. Prom
decliocti ta exeente thie deeti of the 7th of August, anti returnedti îe statemegîts in the plcadiags anti evitnco it la evident that
the sanie ta defendant, at the sanie tirne iaformiag huan of tLe sale Benetiiet anti Vaun neyer conteoiplateti abandoulog aay rightit
anti transfer of the claime; thot 11111 being afterwartis ativiseti that they wcentitled ta under thoir original dlaim, unless andi until
this writing diti net constitute lu law a promissory note, anti thera- th. stiýpulaltions in reference ta the agreernt of June, 1860, wcro
foro coune lt bcosuedi in bis nome, Benetiot & Vaun, authoriseti entirely feuillet. By theo dcccl ofJuno na property whaover vras.
bim to bring no action ot law in tbeir names, in which action tLe conroyed, anti thero la nothing coataincti in it wbicb shoulti prevent
tiefentiant in bati foitb pleatied the releaso of the tiebt by the paper it subuistig with tho one çf January proviens; while on theo ailer
of June, 1860, anti put thie sainin e-widence, whea, b7 c-usent of band theo deeti of August canuet bo talion ta ogreo with that of
parties, o verdict wag entereti for tereutiant. wii berty ta move Juno, but must bo considereti to have supersetiet it ; and llenedcct
ta enter a verdict rer tRie plaintiff, if the court sLouî,' bc of opinion, anti Venu neyer hoviog exeuteti or agreeti ta execute the decti of
Chat, upon tRio factos stateti, thoy ivere ontitlet 1 recover: but tRie Augast, anud tefault haviag been madie ia payaient of the amnt
court ofterwartis, upon argument er a rule obtaineti for tbat pur- agrceti upon by tRie ternis of tRie compromise, thoy are remitteti to
pose, refused ta tiisturb the verdiict so entereti for tiefendant. Tho Cheir original rights uader the note signeti by defeadant.
case nt law is reporteti ia 11 U. C. C. P. 218. The release beiag ln tRio bands of tRie tiefeadnats anti pleadablo

The prayer was for an injunction ta restrain tiefentiant setting at law, this court Las clearly jurisdiction ta restrain him sncb uso
up thie writiag of June, 1860, as a voliti document; its dtlivery up of it bcbng agoiast gooti raith.
ta bo cancelleti, so for as plaintiff was concerneti; aue ac.jount and Sipson v. Lord.IHowden, 3 M.%. & C. 97 ; FZoter v. Marten, 2 M.
paYment of amount founti due. & C. 459; Gudgeon Y. Jje3set4 8 E. & B. 986 ; Hudson v. Reveu,

The defentiant answerethe 1bil1 at lengtb, setting up, arnongst C> Bing. 868.
other thioga, that by the deoti of August, 1860, hoe wos alloweti XcMichael andiF:9rZ for the defantiant.
tifo years ta pay the compromise therein stateti; but that such The general rule in equity is îLot tho court ivili relieve against
deed wset net intendet, neitber titi it, replace or ia sny enanner a forfeiture wbich iscousetiby nen-payrnt ofmoney. lero tRi
do away with the relcase of June, 1860. except as ta creditors defentiant is reatiy ta pay tRie full amouat agreed ta be paiti as a
'wbo shoulti be williag ta give bira the adtitienal tirno anti composition, andi it is establishedti hat berore suit commeaceti ho
ativantage allawed by the deeti of Augusi, and wba should ofeéreti eithcr ta pay or tieliver tRie notes entiorseti as agreeti upan.
becomo parties thereta; that snbsequently, anti about the 18th Raere, thon, the court vill bo lentiing its aid ta seorli a forfaiture, for
af October, 1860, a latter vies written ta Hill1, offering the the tiefenant. i flot seeking its protection agaiast tRie effects of bis
seccurity stipulateti and agreed ta be given, anti submittd that tiefauit in payaient, om vit law hc bas bean teclareti flot liable. This
plaintiffs b>' sniug at law liad precludeti thomselves from resortiog court no donbt would resîrain the tiefeaclant froni settiag up Cbr
ta tRis court fer relief, andti hat undter ail tLe cirounistances, ibis telasse unless Le pays thie lis. lu the pounti, but, ndeir the circum-
court Lad no jarisdiatien iu thiernss The cause Loving been stances of the case, îLot is unnecessar>', as CRie tiefendant is wîhhing
put aC issue, the tierentiant anti on= tirustees untier îhe deeti, antialsesys bas beentoa ytChat. The original debt seas abseluteiy
seere examîneti on behaif of thie plaintiffs, but the evitience diti not releaseti by the instrument of June, anti tRie fact tRiat the original
material>' vory the staternents la tbe pleodings. note seas alloet ta romain la their bonds seos oui>' ta enable

Thie cause sens origiaally hord before bis ionour V. C. Esten. Beaedict anti Vonu ta enforco paymnent la the ovent of the comi-
.MeDonald, for plaintiffs. position flot being pait. If tho foctaf failureto0poy the composi-
.Fitzgerald, for defletiant tien both e effect, of reviviag tRie tiebt ivhicb bot been releaset,
EsrEN, V. O.-Tbe evitience shows that the plaintiffs 'were sncb musC bo the effect at lose os 'well as in this conrt, ant in a ot

assenting parties ta the tieeti of Januar>', sehich ol -sted against view the plaintif loti na right to cemplain of the tiefentiant settîng
tliemnas o leose inequity. Then the plaintiffsjoila la anti exeonte up the Mease.
the tieed af Jane, sehicli cannet stard vrith îLe deeti of Januax>', The foet thot îhe defentiant bati execateth îe deet of Augsust
but auperscties it, with regard ta auch of the cretiuters as ezecute canet possihl>' affect the rigbtg of tRie original cretutors ; tbey
it. might Love chosen ta corne in untier it, or they might havo clectee,

The plaintiffs are therefore bounti by tbe tieed of June. Tis as they dit, flot ta coine in unter it, aund romain unter tLe instru-
teeti cannat ho consitereti as abantioned, Ly Cthe xnaking of tLe ment of June.
deeti of August, or otherwise, as te cretutos nlot executing îLe HlilI, b>' bis proceediag at law, tieclareti bis tioteriiation not ta
deeti of August. accopt tRio notes or tRin stîpulateti composition, a tender ivas thora-

Frima facie, therefore, the plointiffs toast clara under tLe deeti fore unuecessar>', anti the foct, Chat no tender sens matie cannot
of Joue, but tRie> retained the neote untit the Becurit>' should ho nose givo the plaintiff ouy adtitioal rigLt ta relief. The>' roferred
given, or composition paiti. It must h., intendEti thnt the note sens ta ileekster v. De Latour, 17 Jur. 972; The Danube and B. Sea
sa retaineti, lu ortier Chat if îhe scOurity vrac flot given or conipasi- Co. Y. Eanos, 8 Jur. N. S. 434; BJZack v. Smith, Peake's Rep. 88;
tion vith punctuolit>' paiti, tRie original debt migbi Le enforceti. Harding v. Davms, 2 C. & P- 77; WFalls v. GZljnn, 19 Ves. 383 ;
The plaintifis arm, Cherefore, rernutteti te the deet of January, but Dvis Y. Theomas, 1 R. & M. 606; Leake Y. Young, 5 B. & B. 'J55.
Rutherford Laling put an endi ta that deeti, by the one of August, VANZOUOI1NET, C.-Im tis Case tLe plain2tiff Ilill sues as aSSigcee
they are remitteti ta their personol remei> for their sehole debt of bis cc-plaintiffs of an agreemnent by tRie tiefentiant witb tbeai ta
agoinst Rutherforti. This, boseever, is the operation only la a pay theta teo suai of $079-76, on the 1Gth of March, 1860. The
court of equity, anti a bill is, Cherefore, the proper course. facts of the cose oppear ia the jutgrncnt o! V. C. Esten, wbicb

The tiecree will, therefore, te, tRaC Rutherfordi must pay îLe cornes Lofore us on ibis re-Rieariag.
amount of tLe note, anti costs. Rutherfordi noverwssin a position 1 tiial tRie deeti of tRie 18tRi Januar>', 1869, may Le left ont of
ta psy, Riavîag strippeti hîmself of aol his property. It sould nase consideration, anti that the right of tRio plaintiffs to recaver dopends
be o breach of trust in Moore ta pa>'. upen, tRie teets o! June anti Augst, anti the circuaistances con-


