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The 249th sec of the Common Law Pracedure Act was held, in ¢ In the first Division Lourt of the United Counties

of Fronte-

the eare ot Neatson v, Jurris, 13U C. C. P 176, uot to authorize tho | nac, Lennox and Addington, between Tsaac Hupe, plaintifl, and

renewal of writs of fier: fuctas oftener than once.
tion wus put upon it, from the fact that the words *and so from |
time to tume during the currency of the renewed writ,” which
occurred in see. 21, relating to wwits of summons, and in the
Euglish Common Law Procedure Act, relating to final process,
had been omitted in the 249 see. of our act.

In consequence of this decisivn, this section was amended by
the 2 sec. of the 27 Vic., cap. 13, which enacted that sce. 249
¢hould be amended by inserting after the *‘expiration,” in that
section, the words ““and #o from time to time Juring tho continu-
aunce of the renowed writ,” and that such words shall bo hereafter
reasd and construed as constituting part of the act.

By the construction this court put upon tho 249th ses. as it
originally stood, tho £i. fu. in the case before us was void, and if so
the plaintiff’s land were ot encumbered by it ; but the question
is, whether we are to construe the 2nd gee. of the 27 Vie., con. 13,
80 as to give it a retrespective effect. The words themselves
seem to preclude such a construction, for they arc *tshall be
hereafter read.”  The first section of the same act has reference
to an amendment of it in regard to the sale of lands, under
cxecution agrinst & mortgagor, and here, as in the second section,
the words ¢ his heirs, executors, administrators or assigns,” are
to be read after the word *“mortgagor,” where it occurs in sec-
tions 257, 258 and 259, but the phrascology is quite dufferent, nud
would give more scope to arguc that 1t was intended to apply re-
trospectively, for it is said whenever the word * mortgagor”
occurs in tho said sectious, it shall be read and construed asif tho
words ** his heirs, executors, administrators or assigns, or person
baving the equity of redemption’ wero iuserted immediately
after such ¢ mortgagor.”

Construing the words in the secend section according to their
literal meaning, nnd as different from the words in the firat section,
which it was argued was iniended to be retrospective, thougk as|
to this we express no opivion, we think the sccond section has no
retrospective operation, and therefore the f. fa. of Durling v.
Mddler et al. in the hands of the sheriff of Grey, on the 18th day
of August, 1863, against the lands of the plaintiff, was net an
encumbrauce on his lands so a3 to make the iusurance effected
uander plajntiff®s pohicy void.

Thix case has vot been broadly presented to us, as to whether
thig execution would have constitated au encuwabrance within the
meaning of the act under which this company was formed, and
we offer no opiuion n this point.

The rule wil! be drawn up to enter the verdict for plaintiff on
the first issue.

Ler cur.~Rule accordingly.

Hork v Graves.

Eyertment—County Cuurt—Fy fa. lands—Atlachment

Ejectment hasing been brought to recover the possession of premises aold and
comveyed Yy the sheriff to the plaiotiff under s writ of vuuluwrgt exponas,
1ssued UPIY A county coeurt judsment. based upon a dirision court judgment,

h court

fecavend on proceedings commenced by attach t and su isxued the
same day, the transeript of tho judgnieut of the disiedon court not hovever
shewiny that the procecdings wero e d by stt t

Jeled, that the sale under the writ of rendiume exponas was vold, by reason of the
trapscript of the judsinent from the division court not haviog shewn that the
proceediigs tn thiat court were d by at t .

(C. D, E. T. 27 Vic,)

Th  as an action of ejcctment to recover a picce of Isnd con-
tainin;. forty-four square perches, lying at the intersection of
Third street and Stuact’s laue, in the city of Kingston, which the
plaintff claimed by virtue of & deed from the sheniff of the United
Counties of Front:nac, Lennox and Addington, bearing date the
15th day of July, 1863. Defendant denied title of plaintiff, &e.

The case was tried ut the last assizes bheld at Kingston before
A. Wilson, J.

The plaintiff putin a transcript of the judzment of the first
division court of the United Counties of Frontenae, Lemnox and
Addington, in which Isaac Hope, the now plaintiff, was plantiff,

This counstruc- | George Grave:

and George Graves, the now defcudunt, was defendaut, in these
words :

defendant, the fullowing proccedings were had:
On <ho 15th day of May, A D. 1861, a summons requiring the
defendant to answer the plaintiff’s claims for debt amounting to
forty-five Jdoliars and — cents, was itsued out of this conrt in this
cause according to the statute in that behalf. On tho 15th day
of May, A D. 1861, the said defendant was duly served with a
copy of tho said summons snd of tho particulars of the plaintiff's
claim. At the sittings of tho gaid court, helden on the third day
of September, A D 1€61, at the court house, Kingston, the said
cause came on to be tried, and the following judgment was then
and there rendered by the court; Judgmeat for tho plaintiff for
forty-five dollara debt and ten dollars and sixty-one cents costs of
guit, to be paid forthwith.  On the nincteenth day of September,
A D. 1861, a writ of execution upon the said judgment was duly
issued out of the snid court by the clerk thereof, which said writ
of execution was directed to B. Fitzpatrick, a bailiff of the said
court, and commanded him to levy the sum of fifty-five dollars and
sixty-one cents of the goods and chattels of the eaid defendant.
On tho ninteenth day of October, 1861, the said bailiff returned
the said writ of execution with a return thereto in the following
words—¢ No goods.”

Puarsuant to the Upper Canada Division Court Act, I, Edwin
Aunesley Rurrowes, clerk of the said Division Court, in the
United Counties aforesaid, do certify and declare that the fore-
going is a faithful transcript of the judgment sud proceedings in
the above cause, ns shewn, and as appears by the original entnes
and records of the court.

Given under tho seal of the said court, this 23rd day of Novem-

ber, 1861. .
(Signed,) E. A. Byrpoiwes,
[vs.] Clerk.”

This transcript was filed and entered in the county court of these
united counties on the 26th of November, 1861, and on the same
day a fi fa. against goods for $55 86 was issued upon it. This
wril was returned and filed on the same day **no goods.” On the
same day an execution for $55 86 was issued agaiust lauds
returnable in twelve mouths. This was returned on the 27th of
August, 1862—< I have levied of the lands and tenemeants of the
withia defendant to the amaunt of one shilling, which lands and
tenements I have on hand for the want of buyers.” On the 12th
of February, 1863, a writ of venditioni ezponas was issued, rod on
the same day given to the sheriff.  On the 15th of July, 1863, the
sheriff 8old and conveyed the land in question to the plaintiff for
ono huodred and twenty-seven dollars, Jby virtue of tho suid writs.

Copies of the procecdings in the division court were putin, from
which it appeared that on the 15th day of May, 1861, the smit
had been commenced by an attachment which had issued on the
affidavit of the plaintiff in the usual form; that on the said day
the bailiff lovied on a house and lot near Eagle Foundry, Kingston';
that on the same day & summons was issued against the defend-
any, which, with the plaintifi’s claiin annexed, the bailiff sworo
* he served on the 13th day of May, 1861, by delivering a true
copy of both, by nailing them to the dovor of the defendants last
residence.”’

John Duff was sworn and said, he was clerk of this division
court and had the office book in court, in which the judgments of
the division court are catered. He finds the judgment of Issac
Hope against George Graves cntered for $45 debt and $10 61
costs, in all $35 61, on the 8rd day of September, 1861. The
entry ig in the bandwriting of Mr. Burrowes bis predecessor.
The summons was returpable on the 28th day of May, 1861, but
at this court it was adjourned {o the July court, and trom this
court to the September court, when judgment was given.  On the
19th Scptember, 1861, an execution against goods was issued, and
the bailiff returned it ““no goods.”

Sir Henry Smith, Q C., movud for s nonsuit on the following
grounds ,

Ist That the tranceript is not according to the statute for the
purpase of maiatuining the proceedings which have been had
under it.

2ud. That the writs issued under the transcript do not follow at.



