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no renewal of the mort gage appeared to have been filed; and also,
by way of coimterclaim, a dlaim âgainst the plaintiff for $3,000

d agsfor alleged false ixnprisonmexit.
The order of the 'Master could noV be sUPPOrted.
Ir th, deenat oIIVentionk that the goods are partnership

propcrtyý shoui lab sub)stantiated(, the chattel. mortgage,'if oper-
ative at aul, could affect oily the interest of the mortgagor, the
defendant, as a partuevr. In that case, whatever might be the
remedy of the mnortgagre as Vo the mortgagor's interest ini the.
goods, it would noV be Vo recover possssion of the goods, for no
sucli possession could be grauted. as against the other partiers.
The defence thus raised had not been shewn by aniy mrateflial before

the Court Vo be so untenable as Vo deprive the defendant of the.
riglit to go down to trial.

It was not necess-ary Vo deal witli the defence as Vo the dlescnip-

tion of the goods; but the learned Judge questioned wýhether the.
principle of McCail v. Wolff (1885), 13 Caai. S.C.R 1:30, and
Ilovey -v. Whitiig (1887), 14 Car.S.C'.R. 515, had any app)licattion Vo
a case where really no goods at ail were descied li Ithe mnortgage,
and it was only by inference from other clauses that it cold b.
suggested that the mortgage was intended Vo cover ail the goods in
a certain place.

The counterclaim could not be consideýred either frivolous or
vexatious under Rule 124; but it tended Vo prejudice anid embarrais
Vue fair trial of the plaintiff's action:, Ride 137.

By Ruile 115, al defe ndant may set up b y way of couniterclaixu
auy right or eliim whether the saine sounds ini danuages or not.
But Vhse countrclaimi here had no0 such connection with the subject.
matter of the plaintiff's action as Vo affect the plaihitiff's rightf3
under the mortgage. Sufficient was not shewn Vo justify the.
embarrassment Vo the plaintiff involved in ailowing a couiiterûlaim
of this nature Vo be tried i what was ln effect a nortgage action.
See Dwmlop 1>ueurnatic Tyre Co. v. Rýyckxnain (1902), 5 O-.R.
2419.

Apart froni ail other grounds, the fact that an action for fais.
imprisoninient miust be tried by a jury, wmless the parties waive
the aright (sec. 53 of the Judicature Act), would be a sufflejent
grouimd for rfusing to allow the counterclairn Vo bo txied in the.
plaintiff's action.

The order of the Master should be set aside, and the plaintiWt'
motion for judgment dismissed. The couiiterclain Should be
struck out, but without prejudice Vo the defendaut's riglit Vo brlx>g
an independent action. The costs of the motion for judgmeuj
before the Miaster and of the appeals from i s order shotuld be
costs ini the cause. The costs of the Plaintiff's motion Vo strike

out the couniterclaixul should be costs in the. cause Vo the Plaîntift
in w11y evetit.


