
THIE ONTARIO WEKYNOTES.

strike ont the defence of the defendant Smythe, and particùlarly

para. 4 and clauses (a) and (e) of para. 6. The Master refused;

the plaintiff appealed, and- M-ULOC1., C.J. Ex., disrnissed the

appeal, directing, howcver, that particulars shotild be furnished

of the allegation in para. 4,"that the plaintiff was and is not a desir-

able person for Controller." These particulars had been delîvered;

and prcviously certain other particulars were delivered pursuant

to demand.

As to para. 4, it was flot a proper plea in an action for libel

atone; but the defendants contended that this was not an action

simply of lihel or an action of libel at al.

Upon the argument, the plaintiff's counsel agrecd to abandon

anv dlaimi for conspiracy; but, as affecting the costs, it seemed

necessary to inquire what was the cause of action alleged iii the

statement of claim.

The form of the statcrnent of claim was apparently taken fromn

a precedent for a statcment of dlaim in conspiracy in Bullen &

Leake's Precedents of Pleadings, 7tih cd. (1915), p. 278. The

claimi was for conspiracy; and it wvas iîot neccssary to consider

whether it was not also a claim for libel.

Paragraph 4 in effeet statcd that the conspîracy-agreement, if

there was any agreemnent, was for a rightful purpose, L.e., Wo pre-

vent the election of an undesirable person Wo office; but that is no

defence to an action for conspiracy. This paragraph did not raise

the issue whether the acts to bc done wcre aceording to law-and

that was the thing of importance. If it was intended to be a plea

to damages, it should be so stated specifically: Dryden v. Smith

(1897), 17 P.R. 505; Fulford v. Wallace (1901), 1 O.L.R. 278. If

it was intended Wo make the allegations in this paragraph part of

the defence of fair comment, they should bc pleaded properly andj

speeifically in that way: Merivale v. CSarson (1887), 20 Q.B.D.

275.
This paragrapli could not stand; but neither part y would be

helped or hurt by either retention. or remo val.

As Wo para. 6 (a) and (e), if the action was in con.spiracy and

publications were laid as the overt acts causing damage, these

publications must be charged as beinig either unlawful in themn-

selves or (2) directed Wo an unlawf ul end. The defendants were

entitled to plead so as Wo answer either charge concernirg these

publicat, ons. An answer Wo the first charge must be a contention

that the publications are not libellous-accordîngly any defence

Wo an action of libel based on these publicat ions would be properly

pleadable in an action of conspiracy. If the paragraplis complained


