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MII>DLICTON, J. :-The .testator, who died on the 25th Jai
ary, 1913, alter certain bequests, directs his trustees 10 pay
of the income of his cstate to bis wif e during lier lifetime 1
annual suin of $5,000, with certain provisions for the reduct:
of this suin in the event of lier re-marriage. Next, lie dire
payment out of the income to his sister, Eugènie Turner, duri
her fletime, of the annual suin of $1,000. Then, lie directs pý
ment out of the ineome to lis brother IEicas Mackay of thi
nual mum of $500. Next, he provides for payment to bis~ ni
Mary Victoria Turner of the sum of $500 a year duriing the i
tixue of bis wife'.

The annuity to the wifc is directed to bc in lieu of bier ril
to dower; and ail surplus income not -requircd for- the annuil
is tobe added to the capital. Upon the death of the wifc, peciu
ary legacies are given to a number of l)ersons, including a legi
of $10,000 to Mary Victoria Turner.

The questions asked are: (1) When is it thc duty of
trustees to add to the capital tlie surplus income not requi
for the annuities? (2) In the e-vent of the estate not realis
enlougli t pay thc annuities at any particular time, is tlicc
riglit to resort to the aecumulated surplus incoine to imake g,
the dlefic-ioncy? (3) Is the annuity of Mary Victoria Turner p
alte only- out of incorne or is it also a charge upon the capil

Thie annuities to the wif e, sister, and brother are exp)rei
mlade payable out of thc income. The annuity to the ni
stands ini a different position: it is not payable to the anniuit
during lier life, but is payable only during the lifetime of
wife, and upon the deabli of the wife the nieee reeives $1O,(
This annuity is not directed to be paid out of the iine,
1 arn satisfied tbat it was thc intention of the testator to ni
this payable iii any event, and that it is a charge upon
corpus.

The direction as to the surplus income becoines operativ
think, only sub miodo during the continuance of the annuil
What is said in Edwards v. Grove (1860), 2 DeG. F. & J.
is appicable. It is not thc intention that ecd year "al
anieïm should be irrevocably carried. to thc capital aceount
but leave it open wo add de bene 'esse toi the principal sum
the, purpose of accumulation thec sums not wanted in tiat ý
but whieh miay possibly be wanted in maintenance in anoi
year. " The charge of the annuities upon the income is a ehi
of the axinuity upon the entire income se long as the annul
continue. The surplus to be added to tIe capital is tIe suri


