
GANADIAN Iî4KE TRINSPORTATION CO. te. BROWNE. 379

it (Odhams v. Brunning (1896>, 12 Times L.R. 303) was
,.-rsd on appeal to the Lords (1896), 13 Times L.R. 65.
The Statute of F'rauds is a defence which a litigant need
avail hiniseif of, and therp may he litigants who decline to
it as a defence against a just dlaim; and it appears to me

t~ where, as in this eaue, it was obvious at the trial that the
tute of Frauds wouId be a eomaplete defence to the respond-
i' couuiterclaim, if they had failed to prove an agreement in
tlng, and no application for leave to amend was made, the
41lant may fairly be assumed to have deliberately refrained
n making the application, aind should flot now be permitted
Lmend.
Mlthouigh the respondents' case as to the wages of the checker
not made out very satisfactorily. . . . 1 arn unable to
that the Iearned trial JudIge was clearly wrong ini allowing

mn. It iuay be thiat lie accepted the exeuse givel by Browne
not claiming thein aooner, and there was evidence that it
part of the agreement mnade~ in Toronto that the appellant

uld pay one-hialf of the cheeker 's wvagPs.
The only other itemn allowed was that in respect of the wire
paded at another wharf, and as to, this there was ev'idence
t anipfly wýarranted the cncelusion that there was no justifi-
on for not uniloaing the wire at the respondents' wharf.
The appeal should bie disissed with costs.

MA;E~, I.A. :-l agree that the weight of evidence leads to
conclusion that there was a written contract for five years.
to the plaintiff company 's application to plead the Statute
Frauds against the counterclaini, it i-s, 1 think, unnecessary,
1, therefore, should. not be allowed. The corrnterclaim
ged a written eontract. If the defendants eould not prove

they wvould1 need Io amend. HaviEg proved on1e, they dId
re-quire, and dIo flot now ask, any amendment. If they were

,ig alto%%edl to ttnend 110w in order to do justice, thien the
intiff coxnpany should, I think, have liberty also to amend
settinig up1 the- statute, which hitherto, as againat the defend-
s' allegation of a writing, waa flot called for.

M.ACLAREN, J.A., and Lmirc, J., agreed that the appeal
iiId be dismissed,

Appeall dismissed le-tth oosts,


