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without Iights and with a defective whistle, over the track on an
extra trip, on a dark and windy night.

Lower'i v. Walker, [1911] A.C. 10, followed.
Hf. Mellish, IK.C., and A. C. Mackenzie, for defendant, appellant.

P. L Milner, K.C,, and J. A. Jlunway, for plaintiff, respondent.

ANNOTATIONS ON TrHE ABOVE CASE Fitou D.11.H

1ILTIMATr, NzoLiatNcr.

There have been several rerent important cases on this sutbjeet.
The first in Breniner v. Toron~to R. Co. (1907), 13 O.L.R. 423, 8 Cao.
llY. Cils. 201, 15 (YLR. 195; 8 Clin, Ry. Cas. 100 anid (1908), 40 Ciii.
S.C.R. 540, 8 Cao. Ry. Cas. 108. Thon foliow llerrun v. Toronto R?. ('e,
,1913), Il D.L.R. 697, 28 0,L.R. 59; l5 Can. Ry. Oaa. 373; Loaci, v. Briiih
(Adlumbii R<ectric R. f. (1914), 16 D.L.R. 245, 19 B.C.R. 177; 17 Can.
Ry. Cas. 21 and British Columbia Electric R. Ce. v. Loach, [1910] 1 A.O. 719.
23 D.L.R. 4, 20Can. Ry. Cas. 309. With these cases should be read flot only
the case of Columbia Bhtulithic v. Brit ish Col umbia Electric R. Co., 23 B.C.R.
16G, 31 D.L.R. 241, and in the Supreme Court in'the decision oow reported,
37 D.L.R. 01, bô Can. S.C.R. 1, 21 Can. Ry. Cas. 243, but aiso Smý(h v.
Regia, 34 D.L.R. 238; CTilchMeI v. Canadian Northern R. Go., 34 D.L.R. 245;
Boenburyi v. City of Regina. 35 D.L.R. 502, and Hone88 v. British Col umbia
Rleciric Pi. (Co., 36 D.LI. 301. These last ail contain recent instances of
dis<'uiiýion upon " ultimate negligence' and may bc useful wherc one kg con-
fronted with a somewhat simnilar state of facts.

Decisions upon this point as well as upon the whole subject of negligence
are really littHo more than discussions by pereons leztrr,?d in the law of what is
iisuâlly a diffleuit question of faet, tiately', who in resl>oti1iil)le for roine injiiry
which one of the litigants has suffered. In ite simplest aspect. it embraces
three enquiries: (1) 's anyone responsible or is it a more accident involving
ne actionable negligeocel? If no, ne one is liable. (2) Is the plaintiff re-
spoosible? If so, he cannut reover from the defondaot. (3)Is thiedefeiidat
responsible? If so, the plaintiff may recover. In practice, however, few caset'
resolve thernselves loto these simple elements. An accident causiog injury
usually is beth unforeseen and hapjx'ns under circumastanees; arousing vioenIt
emiotiens and throuing off their balance both the judgment andi powers of
observation of participants andi onloekers. Consequeotly not ool>, o those
partieipating fail te do the right thiog Ie avert an injury but evcrybedy
prîseunt in î:nable te describe accurately- just what happeneti. 'l'lie latter
cuiisidc-ration is important ooly in wPighing testimony but the former has iii-
troduceti further elernents lot-o torts of thia kind, andi therefore, we intst aise
frequeritly enquire (4) Wore hoth plaintiff andi defendant at fauit? Unes, under
our law, there is no sharing the less but the injureti persn bears it all. This
question freqttenly involvea great difliculty in se unriâvelling the tangleti
skein of evidence as te decide whether one or both and if no, which one, is
respeosible and if the tnawer is that bot h are at fanît thon we are faced witil
the anornaly- that eue bua aIl t hliea and suffering while both; muât share the
blame. This in practice leatis te eui of twe res4uits: (a) The plaintiff la
suonetinies abselveti froin aIl blaine whe lie is in part rspensible (and in


