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Held, that being a matter of procedure, it applied to pending actions.
Wallon V. Wal/on, L.R. 1 1'. & M. 227, followed.
2. That where at the time the amending statute was passed the judgtnenlt

of the Court had been pronounced, but had flot been entered up, the actiOfl
was stili pending. Eti,2 h .67Holland v. FoX, 3 E. & B. 977, and in Ree Clage//'sEsa,20C.D67
followed.

3. Leave granted to appeal to the Court of Appeal from an order of a
I)ivisional Court affirming, but on different grounds, the judgmeflt at the trial
dismissing the action, where no lapse of time had occurred to prejudice the
plaintiff's dlaim to the consideration of the Court, the injury for whïch he sue6

was a serious one, and there was no authority upon the question f l
decided by the D)ivisional Court.

_J. J. Maclaren, Q.C., for the plaintiff.
W. M. Douglas, for the defendants, the Grand Trunk Ry. CO-
W Nesbi//, for the defendants, the Canadian Pacific Ry. Co.

FERGUSON, M. [F-eb. 7.
LOCKE v. LOCKE.

Mor/gage- Buildingi loan->rior inor/gage-Mehanic's lien -Se/ling alU
Priori/y-R. S. 0., C. 126, s~. 5, s~. ç. (3)-56 [,'je., C. 2., sec. 6.
A mortgage dated 27th August, 1894, for $2,700, to be advanced for

building purposes, was made repayable in monthly instalments of $3 5.95 ec
during ten years, but did flot on its face disclose, nor by reference to anY other
document declare, that it was a mortgage under 56 Vict., C. 24, sec 6 t 3Yeletter from the mortgagor to the mortgagees, delivered to thet» prior
mortgage, it appeared that the mortgage money was to be advaniced as f0110w5

$î,6oo when the whole job was ready for plaster, $500 when plasteredý $300
when trimmed, and $300 when completed. At the time of the boan the PrO-
perty was encumbered by a mortgage amounting to $10î34.55, which themortgagees paid out of the flrst advance of $î ,6oo, and gave the balance to tle
mortgagor upon his making the declaration required by sec. 6, and iht
notice of any unpaid dlaims. Upon a reference in a mechanic>s lien actio
the Master in Ordinary found that the "Iland and property " was encunbereô
by a prior mortgage for $1,134-55, within R.S.O., c. 126, sec. 59 S-S. 3, bef0'e
the 27th August, 1894 ; that this mnortgage was paid as above stated ; that nte
selling value of property had been increased by work done to the extent «
$2,ooo, and that the plaintiWfs lien was entitled to priority upofi the sellifl9
value over the mortgage for $2,70o, to the extent of $î1034-55- iO

Held, on appeal, affirming the Master's decision, that as to the lu
$1,134.55 the mortgage for $2Y700 was flot a mortgage within sec. 6 of the tirst
inentioned Act.

E. F. B. Johns/on, Q.C., for the appellants.
Il. E. ('as/on, for the plaintiff.


