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bave the mortifage rectified and the juidgtent
creditor restz'ained froni levying upon atid selI-
ing the said property,

ifeld, aftirmning the judginent of tht Suprenne
* Court of Nova Scotia, STRONG and PATR-

SON, J., dissenting, that tht paroi, agreement by
D. te give a miortgage of tht fivé sixth pats éof
the said property was void agaînst the régie-
tered judgment and the action could net be
maintained. Grindley v. B/aikie (19 N.S. Rep.

* 27) approved and followed.
Appeal dismnisstd with coste.
Ilarden, Q.C., for the appellants.
Rors, Q.C., for the respondents.
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LANF v. DUNGANNON AGRICULTURAL
ASSOCIATION.

àUquitabl assikiuaed- Order for baj,;ment ef
mûne/y-Evii/cnce cf bitention.

One who had contracted to erect a building
for the defendants, during its progress gave to
varlous persons eiders upon the defendants for
sums due thern by him in the following forni:
"I>ungannon, Sept. 12, 1890. To the directors
of the Dungannon Driving Park Association.
Please pay to D. M.I the sumn of $-, and oblige.
<Sgd.) T. F. H., contracter."

Ieidd, frr STREET, J., that these orders were
nlot i thernselves good equitable assigniments of
portions of the fund in the hands of the defend-
ants.

Iil v. Prîttie 17 A. R. 306, followed,
The evidence, however, showed that there

was only one fund eut of which the directors
could be expected te pay the erders; that the
nature of that fund and its enigin were well
knoewn to ail the parties, that wvhen the contract-
or promnised the persoas with whoin he deait
orders upon the direetors, he meant te give, and
these persona expected te get, ordens wvhich
wf ne ta lie paid outt of the contract price; and
that the directors understood the Qrders as in-

tended -te dent with portions of the 'conttact'.
price, and to b. payable only eut of that Parti-
cular-fund.

Hdld, pc>- STREET, J., th;%t the court should
teok ta the real initention of ail parties te the
transaction and. give effect te it by declaring
that -the conitractor did -makis an equitable-
assigment te eac'h of the onder-holders of a
portion of the foind.

ARMOUR, C.J., agreed in the resuit, but on
difféerent grounds.

I-loyles, Q.C., for the plantiff,
Gaprow, Q.C., for the order-holders.
W H. Blahe for the other creditors.

TOLTON V. CANADIAN PACIFic R. W. Co.

Wcilercourse-Dvers'on of, bv railivay com-
p4an y-,Equtab/e easement-Bn1 fide pier-
cliaser for veilue-Re'gis.teredt deed-Actual
rtolie-- Prescrioie erkht - Dainages - Sr

V ce» , . 0, s o -s. h(D)Con'sai.

Where the defendants in 187 1, without authon-
ity, diverted a watercourse on certain land
and afterwards made compensation therefor ta
the then owner of the land, the plaintifi's pre-
decessor in title,

Held, that the equitable casernent thereby
created in faveur cf tht defendants was net valid
against the registered deed of the plaintiff, a
bond fi(le purchaser for value without actual
notice, the defendants having shown no pre-
seriptive right te divert the w4cerceurse ;.and
the diversion was wvrongful as against tht
plaintiff.

Knaj,b v. Gretit W4esterit R. W Co., 6 C.P.
r87; L'Esperwice v. Great Western R. W. Co..
14 U.C.R. 173; Wd/alltce v. Grand flrunk R.
W Co., j 6 U. C. R. 5 5 1; and J'arlridge v. Great
tWVstent R. 1-V Ca,, 8 C.P. 97, distinguished.

The plaintiff, havig failed te prove actuat
damage, %vas allowed nominal damnages for the
wrong - and înstead cf granting a mandatory
injonction te compel tht restoration of tht
watercaurse, the court directed a reference te
ascentain the compensation te which tht plain.
tiff would be entitled as upon -an authorizad
diversion cf the %vatercourseunde'r:r Vict,,c,29,
S. go, s-s. h (1>,).

Elein Meyers for tht plaintiff.
G. T. Dil*ck.ntok and A>q'us .4fac4J'ry for

defandants.
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