. 102

.

The fullowing is the answer made by the British Plenipotentiaries v
(Extract from Protocol of Conference, 10th Dec,, 1814, Ghent. p. 46.)
* tlis Britannic majesty agrees to enter into negotiation with the United States of Ameriea respecting the terms, condls
t. na, and regulations, under which the inhabitants of the »aid United Stutes shall have the liberty of taking fish on’ certnin
parts of the coust of Newfoundland, and other his Britunuic majesty’s dominions in North Americs, and of drying and curing
fish in 1the unsetthed bays, harbors, amd creeks, of Nova Seotia, Magdulen fslands, and Labrador, as stipulated in the Intter purt
of the 3d article of the treaty of 1733, in consideration of a fair eyuivalont, to be agreed upon between his majusty and the
said United States,and granted by the said United States tor such liberty atoresnid,”

The American. Plenipotentiaries. replied as follows :—
(Extract from American Note after Conference, of' [2th Dee., 1314 p. 49.)

*1'or the purpose of meeting what they believed ty be the wishes of the British government, they proposed the insertion
of an article which should recognize the right of. Great Britain to the navigation. of that river, and that of the United States
toa liberty in certain tisheries, which the British governtmeunt considered as abrogated by the war.  To such an article, whicly
they viewed a3 merely dechuatory., the undersigned had no objection, and have offered to accede, They do not, however, wang
auy new article on either of those subjects ;. they. have offered i be silent with regard to both,”?

The British note of the 2l of Dee. contained rhe following declaration :—
(Extract from British Note ot 22nd Dec., p. 50.)

** [So far as regavds the substitution proposed by the undersigned, for the last clanse of the Sth article, as it was offered
solely with the hope of atoning the objsct of theamendment tendered by the Amarican plenipotentiarivs at the eonference of
the st instant, nodifticulty will be mude in withdrawing it,  The undersigned, referving to the declaration made by them at
the conterence of the 5l of August, that the privilerres of tishing within the limit« of the British sovereignty, and of nsing
the British territories for purpuses connected with the fisheries, were what Great Biitain did not intend to grant withoug
equivilent, ure uot desirous ot introdueing any articte upon the subject.)”

And the Americans thus replied :—

(Exteacs from the American Note, 23th De-. 1814, p. 54, 55.)

At the first conference on the Sth of Anzust, the Biitish plenipotentiaries had notified to us that the British government
did not intend, henceforth, to all w to the people of the United States, without an equivalent, the liherty to fish, dry and cure
fish. within the exclusive British jurisdiction, stipulated in their favor, by tie latter part of the third article of the treaty of
peace of 1753, And. in theiv note ot tie 19th of August, the British plenipteatiarvies had. demanded a. new stipulation to
secure to British subjects the vight of navig ting the Mississippi: a demand which, nnfess warranted by another articls of that
same treaty of 1733, we could not perceive that Great Britain haul any colorable pretence for muking:  Our instructions had
funbidden us trsuffer our right torthe fsheries tu be browght into-dizenssinn, and: had not anthovized us to make any” distine-
tion in the several provisions of the thivd article of the tveaty of 1783, or hetween: that article and any uther of the shme:
treaty.  We had no equivalent to offer fr a new recognition.ot our right to any part of the fishevies, and wo hid no power to
grant any equivalent which might be agkei! for it by the British government. ~ We ¢ontended that the whole treaty of 1783
must be considered’as ove entire and permanent comypact. not hixble, ike ordmary treaties, to be abrogated hy a subsequent war
Letween the parties to-it'; a3 an instrument recoynising the rights and liberties enjovesl by the people: of the United States ns
an independent nation, and enntaining the terms and eonditions on whicltthe two parts of one empive had mntunlly agreeed
thenceforth to constitute two distinct and <eparste uations. In consenting, by that treaty. that & part of the: North' Amorican
continent should remain subject to the British jurisdiction, the people of the Umted States had reserved. to themselves the
liberty, which they had ever betfore enjoyed. of fishing upen that part of the coasts. and of drying and cuzing fish upon the
shores 5 and titis reservation had been agreed to by the other cntracting party.  We saw not why this liberty, then no new
giant, but a mere recaguitianof a.prior right. always: enjoyved, should be forfeited by & war, any move thun. any otherof the
rights: of vur national independence. or why we should neerl.a new stipulation for its enjnyment more> than we-needed a new
article to declare that the king of Gireat Britain treated with ns us free. sovercign and independent sintes, We stated this
principle, iu general terms, 1o the British p'enipotentiarfes. in the note whish we sent to them with our project of the trealy;,
and we alleged it as the ground npom which no new stipulation was deemed hy our governnent necassury to seente to the
pevple of thie United States all the rights and liberties, stipulated in their favor, by the-trenty of 1783.  Norreply to thmt part
of vur nate was given by the British pleniptentiavies 5 but, in returning our project of a treaty, they added a clinge to one
of the articles, stipulating a right.for British subjects to navigate the Missiscippi.  Without wdverting to tha grownl of prior
and imunemorinl usuage, it the principle werejust that the treaty of 1783, from its peculiar character, remained in force in all
its parts, notwithstanding the war, no new stipulatinn was necessury to secure to the subjects of Great Britain ths vight to
navigating the Mississippi, as far ax that vight was secured by the treaty of 17835 as, on the other hand, no stipulation was
necessary Lo secure to the peopleraf the United States the liberty tofish, and to dry and eure fish, within the exclusive juvisdic-
tivn of Great Britain. If they asked the navigation-of the Mississippi as & new claim..they could not expect we should. grant
it without an equivalent: if they askedd it because it had been granted in 1783, they must 1 eoenise the elaim of the people of |
the United States to the liberty to fish and to dry and cure fish, in question.  To place botli points bevond all tuture cuntra-
versy, a-majorlty of us determined tivotfer to admit an article continming botly rights; or, we offered at the smme time to e
silent i the treats upon-loth, and to leave vut altngether the article defining the honudary from the Lake of the Wonds west-
ward.  They finally agreed to this last propesal. hut not until they bad proposed an article stipulating for a future negotintion:
for an equivalent to be aiven by Great Britain for the navigati n of the Missizsippi, and by the United States for the liberty ay
1o the fishieries within the British jurisdiction,  This article was unnecessare, with respect to its professed ubject, since both
governments had it in their power, without it, to negotiate upon these suhjects’if they pleased.  We refected’ it, although its
adoption would have =ecured the bonndary of the 49th degree of latitiule west of the Lake of the Woods, because it would
hiave been a furmal abandonment, on.vur part, of our cluim to the liberty as to the fisheries, recugnised by the treaty of 1753.

Mr. Gallatin wrote to the Sceretary of Stateou the 25th of Dec., the day following the siguature of the
Treaty as follows :—

( Extract from Letter of Mr. Gallatin to Secretary of State. 25th Dee. 1814, p. 58.)

* On the subject of the fisheries, within the jurisdiction of Great Britain. we have certainly done all that could he dume,
1f, acenrding to the construction of the treaty of 1783, which we assumed. the right was not abrogated by the war, it remains
entire. since we most explicitly refused tn renonnce it, either iirectly or indivectly. In rhat ease it is only aw unsettlad subject
of «ifferences between the twa countries. If the right must he considered as abrogated by the war, we unnot vegain it with-
out an equivalent.  We hadnone to-give hutthe recoguition of their vight to navigate the. Mississippi, and we offerad it. On:
thig [ast supposition. thisright is alsv lost to them ;and in a gencral point of view, we have certuinly lost nothing.”

Mr. Russell, whe gave rise toall this coirespondence, wrote from Paris on the 13th of Ieh. 1813, in the
following terms to the Secretary of State :—

(Yixrract from Letter of Mr. Russell to the Seervetars-of State, 11th Feb., 1815, p. 66.

*1 could not beheve that the independence of the United States was derived from the treaty of 17835 that the recognition
of that independence Ly Great Britain. gmve to this trenty any peculinr character, or that such character. suppusing it existed,
woulbl necessarily render this treaty ahsnlutely inseparable i its provisions, and make it vne ontire and indivisible whole,
equally mmperishable in all its parts, by any chunee which might oceur inthe relations between the contracting parties.

¢ The independence of the Uniter Statex rests upon-those fundamental principles set forth and acted on by the American
Congress, in the declaration of July, 1776, and not on any British grant in the treaty of 1783, and its era is dated accondingly.

« The treaty of 1783 was merely a treaty of peace, anc therefore-subject to the same rules of construction as other com-
pacts of this natave. The recognition of the independence of the United States could not wall have griven it a peenlinr charnes
ter, and excupted it fro uthe operati in of these rules.  Such u recognition, expressel or implied, isalways indispenssble on the

. part of every nation with whom we form a treaty whatsoever.”

(Idem, p. 69.)

“Iris from this view of the subject that I have been constriined to believe that there was nothing in the treaty of 1783
which could notessentially distingnishv it trour ordinary treaties, or rescue it on account of any peculinvity of character
from the jura belli, or from the operation of thosc events on which the continuance or termination of such treaties de-
pends.”



