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On the 16th of May, 1861, the defendunt made an assignment
of this wortgape to the plaintiff as a collateral sccurity, Rogers
continued in podsossion up to the Ist of November, 1862, and by
indenturo of that dato demised und leased the same premises to
tho defendant, kalendum for two years from the dato, at & rental
of 3120 payablo in ndvance, Nothing was shown to have been
paid on the morigage. In December, 1862, Rogers conveyed lus
cquity of redemption to tho plaintiff,

Oua 1his evidenco the defendant had s verdict,,with loavs to the
plaingff to move to onter a verdict for Lim.

In Michselmas Term, J. Il Cameron, @. C., obtsived a ruls to
shew caunse why the verdict should not be entered for the plaintiff,
pursuant to leave reserved.

Robert A. Harrison showed csuse, citing Torenlo Permanent
Bulding Society v, McOurry, 12 U. C, C. P. 832 ; Sievenson v. Cut-
bertson, Ib. T9.

Qalt, Q. C., supported the rule.

Daarer, C. J., delivered the judgment of the court.

Wo thiak it quite clear this rule should be made absolute.

The ¢ase i3 this:—Rogers being seised in fee, on the 23rd of
Aprit, 1861, makes a mortgage in fec to the now defendant; the
principal money i3 to ba paid on the 23rd of April, 1863, and the
interest half-yearly. The mortgage contgius s covenant from the
mortgagor that the mortgsgee may enter on default, and is subject
to o proviso, that if defoult is made, and if tho mortgages shall
after the time for payment is expired bavo given notice in writing
demanding payment, and & ealendar month shall elapee after such
notice without pagment, the mortgages may enier, receive rents
and profits, make leases rnd sell.  And the mortgageo covenants
not to gell or losse, or take steps for recovering possession, wuntil
such calendar month’s notice in writing has baer given. On the
16th of May, 1861, the defendant sssigns the morigaged premises
nnd bis rights a3 mortgagee to the plaintiff. Rogers continnes in
possession, but makes default in payment of the interest, and after
such defanlt makes a lease for two years, to be computed from the
1st of November, 1862, to the defendant, who cnters. Neither
principal nor interest being paid, Rogers, in December, 1862,
conveys and releages s equity of redemption to the plainiiff,
who on the 7th of July, 1863, brings this cjectment. The objec-
tion raised to his recovery is that he has not given the notice in
writing required by the proviso, and therefore this action is
brought tos soon—relying on the later provico, that until defauls
shail be made in payment afler notice in writing demanding psy-
ment a8 aforcsaid, &e.

The case of Hitkwmson v. Haill (3 Bing. N, C. £08), ecstablishes
the dectrine, that an sgreement that o mortgagor shall remain in
possession until defanlt is madse in payment of interest or principal,
operates as & re-demise of the mortgaged premises uatil the duy
for psyment arrives and no payment 38 msde. There is a fixed
period, at which on a given ovent, i. ¢, non-payment, tho term
created by the re-domise expires. The last proviso above referred
to differs in this respect, for there is no certainty as to the time
when the event which will dotermine the teasncy must bappen, for
1t is unesriain when the mortgagee may serve notice demanding
payment, and the month only begins to ran from the scrrice of
that notice.

Independently of that difference, there is another and most
important onbe. The notice is to be one dewmanding psyment,
which peceszarily implies a ight to payment in the party making
tho demand, and a right in the party on whom tho demaad is made
o redecem the Yoo by making the payment. Duat ia this case the
right of redomption was extipguished, and the plaintifi, though he
first derived titls urder the mortgage, hnd acquired the land sad
lost tho claim to the debt, nod the defendeat never bad the right
to redeexn. No demand of psywent could therefore be effectusily
made, aad tho want of it cannot, therefors, in onr opinion, prevent
tho owner of the land from treating the defendant sg o tenant at
sufferance.

The cases of Pmhorn v. Souster (8 Bx. 763), snd Joily v. dr-
butdnot (4 DeG. & J. 224, b Jur. N. 8. 689}, may bu referred to
with advantnoge ag to the operation and effect of lenses made by
moer{gagors.

Rule absolute.

Kewvy v Burn.
Seduction,

A declaration by & woman thet defendant sedu~-d her danghter and servant,
whvrely sho dost her services  Held, good, villir at common B or soder the
astute, without alleging the father's death. .

[Q. B UL T, 2 Vic, 1864 )

Deslaration.—Mary Belly, by R, G. D., *“her attorney,” sues
Johu Bull, who hasbeen summoned, &c. * For that the defendant,
Johu Bull, debauchied and carnally knew Mary Kelly, the davghror
and servant of the plaintiff, whereby the said Mary Kelly begame
pregusnt with child, and the plaioufl lost the services of the said
Mary Eelly for o Jong time, and incurred expenses in nursing and
taking care of her, and about the delivery of the ssid child.”

Demurrer.~That the said action is brovght by the plaintiff as
tho mother of the said Margaret Eelly, without alleging the death
of the father of the said Mury Eelly.

The points marked in the wargia of the demarrer for argument
au the part of the plaintiff were:

1. That there js not, upon demurrer, sny presumption, either
from the namo ** Mary" or the proncun uyed, that the plaistiff is
tho mother, the plaintiff may be the father.

2. The defence that the father survives, if true, shounld bave
been pleaded, with the other facts necessery to make that defence,
as the declaration, assuming it to be uader the statute, shews s
prima facie right in the plaintiffl

2 But the declaration is good st common law, for it shews the
relating of master and servant, the seduction, and the conseguent

' loss of service and damage.

e Michael, for the demurrer, cited Browne v. Smith, 1 U. C,
P. B. 3513 MeZeodw. Meleod, 2U.C. Q. B. 331; Lakevw. Bemus,
5 U. C. C. P. 430; McRay v, Durley, 18 U. C. Q. B. 251,

Dalton, contra, cited Habon v. Townsend, 1 Dowl. N. 8. 63¢;
Seott . Soans, 3 Bast 111 ; Whitfield v. Todd, 1 U. C. Q. B.
223; Chy. Plg. 1. 273.

Hacarsy, J., delivered tho judgment of the courh

e do not preteny to reconcilo all that i3 said in tho mavy cases
in our owa courts since the passiog of the nct respecting seduction,
but we have neither heard nor read snything to induce us to think
that this is not a good declaration, cither with or withoud the
statute. We cannot unoderstand why it should bo necessary to
aver the death of the father. 1f he be living, the defendant has
smplo moaus of svsiliog himself of n defence. Unless we aro
prepared to bold that no declarstion by & womsn can be good,
without averring that she nover had s husband or that her busband
is dead, wo cannot give way to defendant’s argument.

We do not see why the declaration is not good st common law,
for the Joss of a servant’s service.

Judgment for pisintifl’ on demurrer.®

COMMON PLEAS.

RN,

{ Heporled by E. C. Joxes, Bsq, Reporter bo the Quurt )

Krnon v. Browx &r AL,

Divizi Fudgmente-Transeript of—~Rled in Qounly Omat—Framinalion
of dgfendant thersupon—Con Stal U C 3ecs 12,41,

Declaratlon in trespass 02 tho caseto which tho defendant B. pieaded. that baving
recovered & judgmont in the Divison Conrd, against the pow plaimtifl for the
g of $60 o<id, and the execntiop isqued thersdpon baving bocn retnrued nulic
bona, s traneript of the judgment was obtained and Sled Io the County Courts
opon this o wiit of execotion was iasned, which befng returted sulls g1
order was mzde by the Jearned judge of the County Court under sec. 41 of Con.
Biat. L.Co ¢ 24 csuding uzon {he puw plaintifl to appear befure the clerk af the
court and bo exsmined, &¢, &, In accordauce therewith he Qid appear and
was oxatained, £¢., &¢, aud s raport and return war made in complisuce with
tho order. Upon roading such veport, &c., the judge of the County Court
fasned 3 snmmons aslliog npen plstatiff to aSzew canye why he shunld not be
commitied, &c. and cr retorn thereof the plaintiff not appearing, apd no canre
belog shewn to the contrary, the judge ardored thet a writ w. sa. shonld fwsuo
withio five dayz; which was issued sccordingly, wheroupon plaintiff was ino-

priscond.

To this ples piainti demurred. 1st. Bochase 'the sudpment and amount for
which ea. sa. fssted was fess than $100.  2ud That the judgment on which the
ca. fu. {ssund §s founded oo n judgment of the Division Court, that the plainti®

* M Camerom, @ €, for the defeadaut, at the conclusion of ¢his judgment
appiied Tor leave 10 plead, but the application was refused



