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U, C. R. 336- That was ain action for causing the
overflow of plaintiff s land by obstructing a stream.î
Neid, maintainable and flot to be a case for arbi.
tration. The railway was butIt in 1856, while the
injury complained of did flot tai<e place until z838, t
when on a single occasion the %water was kept
back for «oine %week,8 on the plainitiff'-3 land aiîd
destroyett bis crop. Lt was said there, that the
cases of Knapp v. (rrand Trittk Rteilti-iy Co., Pat-
terson v. Great Ilfeteruî Riiiltv Co., and lVtilltce
v. Grand T,-iin* Railwtzi' Co. (cited above), were
all dlistitigtiishable, as the injury in those cas
%vas conîplete vehen the aet wvas donc, and capable
of anl entire satisfaction. Sec alsn another case of
Vaiihveri v. G randf Trupnk RieiCo., g U. C. C. P
264.

i n Il' vv. Grca t .Vvrth,rii Riffiviy Co., i
Q13. (Ad. & 1-) 641. the plaintitt 's lesser had ob-

tained an iward for a certain sum for ail injury
qndam lonctie b is estate bv qeverance or
otherwise by the construction of the defend.xnt's
road, niis vvas held only to include ai damage
I<nown nr contingent. tn' reasen of the construtc-
tion of the road, which was apparent, and capable
of being ascertamned and estimated at the tinta
when the compensation wvas avwnrded, and flot
such as could flot have been foreseen.

The case of Follis v. Port Hope, etc., Railwv
Co., 9 (J. C. C. p. 5o, vvas cited b>' the detendants
in favour i>f the contention that this action vvas
barred altcg »ther: but, in that case, only a single
act of trespass, more than six months before the
action wvas brought, vvas laid in the declaration.

[n1 SnurJc %'. Greiat ïVesterti Radwaî'a CO., 13
U- C. R. 376, brought under 16 Vict., chap. 99 (sec.
tion ta (if which is almnost identical with the carre-
sponding section of the presenit R.W. Act). RoBiN-
SON. C.J., saya, after quoting tho sect.ion :-"- The
affect of this is to save the right of action for th'e
wvhole daniage, vvhere the suiit is brought within
six monthis after the injury ha& ceased, and of
course the action is saved .1s to ail damage sa long
as the injury continues.'

Itr AY~ v. Ontario and Qu,'fnc Railway Co., c)
Ont- R. 70, the meaning of the wnrds in the Act,
"b "v reason of the railway,- and tbe ciosing vvords

of tlîvý section are ccamment-d on.
ltv Becard v. Credtit Valle v Riti!-aY Co., 9 Ont.

Reports 616, it was held that the six mionths limi.
tatiol claiuse didi not apply te a case vehcre the de-
fendanîts badi taken earth from sornme of the plain.
tiffs land lying outside thesidîngof the line. Mr.
J ustice Ferguson in giving judgtnîent, refers te the
case of Brook v. Toron to anid Nipbissing Railivay
CO.- 37 U. C. R. 372, as bcbng in point, and in
faveur of the plaintiffs contention, and he tipheld

the principles laid clown in tbat case, wilure the
defendants tank earth front a part of the piaintif 's
land which had flot been taken for the porpoïeis nf
their railway. The fact that the defendants did
flot take or profess te take any land, bu~t onlv took
the material they found there, is cernmented on.

So far then as I can judge from the above cases,
andi a consideration of the words of the statutes
referred te, 1 arn of the opinion that :

[st. The plaintiff basa right te recover, net only
for wbat lias been dlone by the dlefendants since lin
acqîîiredI the land, but aIse for the injury clone
lîefort' tîrat, as there is ne evidence, but rather tbe
clontrary, that any comtpensation was made tberefor.

2nd. That arbitratien vas flot the course in be
ipursiicd, but that tbe plaintiff bas bis rigbit of
action for the trespass at conamon lave.

3rd. That thc plainciff iq flot limited te the dami.
age for the si< months previous te action broîîght.

There romains tben only the question of tbe in-
jonction asl<ed for by tbe plaintiff.

This court haa tbe poî%er te grant sucb an in-
jonction, but is it expedient te di se ?

[nl Grahasm v. ivorelicrp Ritiltay Co., [0 Grant,
253), it is said that injonction depends very nîrmcb
on tbe reality a,,d irreparabl' niature of the injuxy)
complainedt cf, and obstructing ancient lights was
held to ha tbis nature,

Tii lVright v. Turnter, me Grant, 67, wherc an
acre and a qluarter of the plaintiff's land was over-
flowed by tbe defendants, arnual value 87 an'
acre, it vwaq held that the plaintiff was entitled te
the injîmectien, ansi that bie was flot te be ferced
te exorcise bis common law right of bringing an
action yearly, and that the court was net at liberty
te refuse the. ordinary relief administered by it,
merely becatîse it naight tbink the plaintiff tînrea-
sontable iii insisting on it,

Tbe plaintiff bas the right te deal vvith bis own
land as he pleases and no court cotuld recognize a
right in any stranger te deprîve bim of it, or the
uise of it, thuugh tle quaîîtity mijht be but an
acre, for lie mnight tbus lose his land acre b>' acre.

The defenidants wîill of course appeal frons tlîe
cemnifion lawa te the statute, and dlaim tbe riglît te
get what the), watnt lînder that statute (42 Vict.
c. g). If this were sa, and the defendants could
acquire the right to flood the plaintiff s land under
tbe powers given by tbat Act, T do not tbink tme
initînction ouglît te go. But on an examinatien cf
section 7, suh.smsctions 38, 39 and 40 Of section ()
and section te, T do tiet feel satisfied that the
power to flood a man's land in tbe manrier tbe
defendants have dlone in this case, is conferred by
that stattîte. nor yet by the private act ef the de-
fendants, :l8 Vi.ct. chapter 65, section 28.
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