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i&uin appeal. was fflcd there 'ias Do cause
lu the Court of Errer and Appeal. H1e cited

11I'cr v. 3ah6esen, 1 Coopcr's Ch-in. Chans. R. p.
81, and Ilarvey v. Smith, 2 E. & A. Reports.

fiimIin rcply stated that the notice of
filing th bond was entitled in tie camne way, and
tue stylo of cause Lîad beeni copied from it, and
theres'ore, lie conteilded, the plaintif iras cstopped
front raising, the ooj'ctiou.

Tis, Jurocujs' SIICRUTAY.-I think the ObjeC-
tin o tise entitliiug of thc affidavits and notice
eif ni 4on is fatal. The fact tiat thse notice of
f1 i,* i hond6 is styled in thc Court cf Eîrr

and Appeal, is ne answer. Tlie motion inust bc
reIn 'e il 3viti costs.

INýSOLVENCY C~E

Cony of' Wu ivr,,n.)

SIMPSONs V. NEWTON.
IOct 1 14, sec. 5, ci e.10-Ac'if n ojr.in issin' e

for dîi, Ani

v cb a vi îvr 'miîall i nciud înî

Las,, ii'OÈ b(3 obi tc.
- ,io'tph, Januîry, 1868.]

Tih1 wis an actoen broughit in the Division
Court at Gepagainst the defendfant as cofi-
cii aspignce cf tic estate cf Ilookin & Hechin.

Tbe p orticulars cf tie plaintif 's dlaim wre
for $lu0D (abandeniog tie exceso of $117.50 over
the sonîn of $100) provod before the assi voue in
due forai of iawi, for ti'rec usontlis e'reirs of

cige' dlue fioni the însolvents to hins, 'or înonY
i eby thn defendatnt, as sncb os ince, to the

:'l if, for s ioney received by the defnfrucI.t n
ws'ýue pi''r the use cf tie plaintiff, &o.

!i -n vidence it appenrn' 1 
that flin pf'i*-

'- an .infied, au ffiilviz on the 2nl of
je ' 'y. ri10'ftic def.'î (a t, o Ffioi'il Pvo

(f fl 'kn o& Ilookin, in whiich lie statud tOit tuep
irý v'-eiÈs irer' iudebted te hirain1 tic su ni Gft'1 50On, fîr work donce by bim as theli' iîired
ýervur .

Tho plaintiff's dlaim was collocated in flic'
(iîvi 'nd I riet as a priviioed dlaim for i$117.50
a ,r wo'ýges under he lOtOi suh sectioni cf section
5 of the Insolvent Act, 18614. This dividend

seet lias duly advertiscd. No objection w'is
in S'c - by any creliter undor tuc Insolvesît Act.

Thc assiguce objected te the doais, but hie dld
ntrgfurtier than te jufors the plaintiffs tuaI

it rasC objecled te, until tie plaintiffs applied for
tbe esmount cf bis dlaim, wiicis was after the
expiration cf six days front the Iast publication
cf the advertisesent, when the assignes required
fuitiner particulars respectiug the dlais. A se-
conds affidaovit was tben furnished by the plaintiff,
swor s on the 3rdl of Octoier. Thc aseignes mode
an appeîntmentin writiug dated tic 191h Octeber,
fDr the 2lst October, te bear and examine tie
partie's, and h ear evideuce as te tise dlais cf the
plaîsitf. Tbe plaintiff's solicitor, upon wims
tic appointment was serveci, attencled aud actuid
for Jilin; but witlscut further notice te thc as-
seine tbis action was ccsnîiencol.

Il was cbjectcd fer tic dMfndant at the' trial,
that tic defendaut, as assiguce, couid cotuic sued
fer a dividend.

But it ws bel d by tic learned ,jndgc fOot sucb
au action could be maintained, as thc plaintiff
had camplied with the Act in proving bis claise
before the assignes, wbo collocated it cn tbe
dividend sheet as a privilegcd dlais, and it bas'-
in g bnen duly aivertised, and unobjected te by
any creditor.

Ecideuce uic tîlsen bo siiew lut the plaintifs'
was not eutitied to iîoid bis dlaim, subj ect to the
plainiff' ubljc'rLion tuat the assignee cmuid ne'.
dispute it un 1er flic ciri'îstne.

NiMACDONALDs, Co. J., lie;in taOu-l lui ýo cuitsn-
si 1er, S1els ered t'le follosving ind nt

Sub-etioui 10 cf sectiont i f the lusois eut Act
prosides Il tli't clerls anud oti or persnn in tue

cniploycf tho iu s ont, in and alient his busi-
ncvýs co' trade, shal bc coliocated in tLc dlvideud
she.'t hy secîail priviiege for aiiy -.- ' 'ors of
snlîiry or~ 'ivoes due aud unpaid to thuos at he
tinîc cf the executien cf the deed, of u"-
nient, &c., no. exc 'ding thrct' ' of
arrir us

sub-se'tion il pros'idcs tatIl ' o on an P.
dividend sheet lias been psvpare', nie thurcof
bhail bc given by advertieent, anS qeftrr tLe
cxpiry cf six jeldicial days front the d1ay cf t0e
lest publication of etîch ad vert, qeîiic il, oUl div-
deni l chicO bave not icen objecle i te )vîÉii
tint period .9hall be Paid. "

By tbe ilil sui section cf section 4, ss honees
aoc mode sbe te the esmary j'vris'iiction cf
thc court cr judp' in itîe sanie 'janner as otbcr

c n 'cers of the court are mado subjcet to its jumis-
diction, tiut a credisor's remedy Oy action is net
tiken awa'y, as uuîcer thc B'inrnýLptcy lots in
~Einar w iî rein the renie1 iv y pe'Olion fer

i nni i 
0 

dot an asqiglune whli refnuse' te psy n
iiss'oi iv subistuted for tise terni 'r s elJytii

500ho. it i I expruss'y i 'Hod led
aon ,f. 7 ,.lniO,' e ''l.

i 0. s hi' i ' i.

coB'y Ic1, prtte clio f t )omS coli-
caled "' te s .0rankcd or p<1cr] iii then dinidr I
.bn't fo' soie dividend or oin of rnonvy. '.3
luit tihe ri omrit for wbiclî tbs mlaintiff wscm'-
Inciter fo1r oligesis irclulc'l. lu tbe teri di' i end',
ond in euj'ct te oh:) sctiou 110e any osues' (lx 'iii,
andI if nr 'vlje. "S te by a "re lît''r in th' "ilrs
cf tbc Aîct 4'imust ho paiLl.

As tîmoîn i notbing lu ou n oixm't Act to
deprivo a crodlitor cf bis action cf miebt for 'o
divi(01,,, lu tise face cf tic positive ena't nsît
tlînt alI dividenids net objectcd to sbaîl bs paid,
my opinion is that an assignen caunot resist tise
psysent cf a dividcnd on the 'monS that tb'
dobt wes net dne or entitied le rark as c vilo-
catcd on tise dividend sheet.

In Ex p. Ilodg e, Ennir. 524, il ws. v., 1
tIsat an application by potitiou m'..vti 'as-
sigoce could only ho rcsisted hy thne' oit
tise saine grounds tbot lie s' 50t li5,0e ,de'l
biniseif of', as a defence to ant action Ouf,'e il'
runiedy iy peition s isttted for the~m"'
roeeiy l'y action. Ou sucbi a rp itios t'e

signec canne
t 

dispute the debt ,o lie c ii'Lt
unn'r lbhe O î 1 'Ao' irat'ne t 'he 1'i]'t


