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barred by the Statute of Limitations. This,
s submitted, was 8 question for the Master, and
all that need be decided upon this applioation
whether the petltioners wore entitied to prove
thelr olaime, not whether thcy hed any claims
o whéther thelr clalms were good. The claim
of Hardy was one in tho schedule. He had en.
Sreed & nots of Pomercy’s, it was not due when
Pomeroy loft the sountry. He paid it when due,
thus became s oreditor of Pomeroy’s and
vhen his right of action accrued Pomeroy was
sat of the country, and this fact apart from any
trust in his favour under the deed was a bar
ts ilie Btatute's runniog against him. 8o with
Johnston's olaim. He had become surety for
Pamercy in a bond to B. 8. Upon Pomeroy's
sbssonding Johuston beoame lizble to and haviog
d B. 8. he besame a oreditor of Pomeroy’s.
In sddition to this he submitted that the trust
desd had the effeot of oharging all Pomeroy’s
dsbis on his rea! ectate, and preventing the sta-
tate from running against his creditors. (8.) as
laches this objection sould not apply to Hardy, to
who had done every thing recesssry except sign
ths deed, it was simed at Johnsten, and this
vary fact of his taklng wno steps independently,
tut soting a8 if he were a party to the deed was
s of the grounds upon which he relied. If he
had instituted proceedings for the recovery of
iis debt independently of the deed he might have
dizentitled himself to sny bepefit under it. (4.)
4: o the last objection that assent alone was not
guficient, the petitioners could only have shewn
their nssent more strongly by exscuting the deed,
wd Whitmore v. Turquand was 80 clear on this
polnt that it waa useless to discuss It

Mz. Tarrog on this applioation allowed both
E:t‘i;iionau to come in and prove thelr claims,
ng (1) that it was not necessary to flle a
bill in order to obtain the relief sought from the
fwt that & suit was pendiag aud the applica-
ton was properly made {u Chambers by petition
{s the suit. Hardy's cage was a gimilar one to
Pyper v. MeDonald, 5 U. 0. [..J. (O 8.) 182,
where vo bill was considered unecessary. (2.)
That the deh's were uot barred by the stntute
for the abasace of Pomersy from the couatry
durleg s period commeccing before their vight
sgelaat him acorued and extending to the present
time, had preveated the stutute from beginning
to ran, Lastly, it was plain from Whi‘more v,
Tuerquand, 1 John & Hem. 444, and frov. she iate
ohte e Baber's Truats, L. R. 10 Eq. 564, that a
pstty who had done nothing incousistent with
the deed was entitled to the benefits it seanred,
st fn the latter cass, too, the application Fad
10t been by bill.

On the 15th April last s similar petition was
muds by one C. Stead. His position differed
maiarially, however, from that of the former
pitidonsrs, Hardy and Johnston, in this, that he
Wit unable to plead ignorance of the deed, and
bls suly ground for being admitted to share the
berefits it conferred, was, that he had teken mo
prassediog hostlle to it, but bad thus virtually
doqtlesad in its provisions, and trusted te being

dhis slaim in due course ot administration.

vidsnoe wos alse ,ut ‘o by the creditora to
#bew thai Stead’s 0w - 7 2 jolut one agoinst

Pomeroy and one Mathows; that he had sued
the estats of Matthews, and proved bis claim
agalast it, and therefore could not prove against
the Pomeroy estate.

C. Moss contended that to disentitle a ereditor
afisr any lgpse of wime to come im, it must be
shewn that he acted aontrary to the deed, e. g,
b'y proceeding sgainst the estate av law. He
cited Joseph v. Bostwieck, T Grant 832, where a
oreditor was debarred from enjoying the bonefic
of such & deed by contesting it, and trying to
establish a prior claim; and he submitied that
where & party had merely noglested to comply
with the striot terms of the deed no lapse of
time would prevent him from coming in under
it, aeven, it scemed, where dividends had been
paid, on the terrs, howaver, of not disturbing
such dividends, Ze Baber’s Trusts, L. R. 10 Eq.
664, was the latest suthority, and there Spotiis-
woods v, Stockdale, 1 Q. Cooper 102, was refer-
red to whers Lord Eldon lanys down what was
now contended, and that too in a cnge where a
proviso was inserted in the deed that it was lo
be void unless executed by the creditors within
eleven months. No suoch provision was contained
in this deed, and thers was no time limited for
notifying the trustees ; the yearlimited referred,
ouly to the execution of the deed. He guntended
alsc that it need not be shewn on this motion
whecher or not Stend had bern paid out of the
Matthews estate or whether his claim was borred,
These were guestions for the Master. All that
need be decided upon this motien was whether
Stead wes entitled to prove what he olaimed,

Casseis argued that it should be shewn that he
had a valid claim bafore putting the estate to the
expense of investigating it, and that if a person
having knowledge of the deed did rot choose to
ascertain whether he had a right under it, be
should not be allowed to olalm the benefit of it
after allowing sixteen yesrs to go by. Stead's
eviderce showed that he had always thought
the Matthew’s estato was liable for his olaim;
ho had a vight to prove his full clsim against it,
ng the note under whioh he wns a oreditor was
joint, rnd it should be nssumed thnt he had
proved to the full exteut of his right when he
did prove agninst the Matthew's estate, He
agnin urged the ohjection of the Statute of
Limitations, and contended that it was properly
urged now, for though it was for the Master to
decids a disputed amc ¢, yet it thould be shewn
on this application that the debt was a valid one.

3Moe1 replied that the evidence shewed that he
atill olaimed $5,000, and “int ns Stesd was men-
tioned as a orelitor in the sohiedule to the deed,
he beoams & cestui que (rust, sud the Siatute of
Limi‘ationa ceased to affect him from the date of
the sasignwent {o the trustees and their accept-
anace of the trusta.

Mg. Tarung, THE Rereree I8 CoAMBYRS.—
The petitioser alaims to be & creditor of 8. 8,
Pomeroy, sud, as sush, eutitled to the benefit of
an assignment, made by Powmerey for the pay-
ment of his ereditors, the tru«ts of whish are
being earried out under decres in this cause.
His claim nppesrs to have arisen thus: He held
n note made in April, 1356, by Mrs. Mat-
thews snd Pomerocy, the consideration for the
note being an slleged balance due to him for



