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Cetbenbam bas there ennunciatei lis opinion cf
the objeet cf the Act. He says: I must say
s9mething witb regard te the position cf the
chiltren under the late Act cf Parliament, as te
the construction of whicb, anti the object with
which it was introduceti, soe0e very erroneons
notions appoar te exiet. The object cf tbe Act,
sud cf the promoters cf il, and that whicb I
thiuk appears open tlie face cf the Act iteîf, was
te protoot methers from the tyrauny cf Ihose
libauds who ili-useti theut IJnfortunately, as
thie law stocti before. liowever mcl a weman
miglit have been injuroti, sbe was proclcded frout
seeking justice frot lier busband, by tbe terrer
cf that power wbicb the law gave te hlmn, of
taking lier chuldren frout lier. That was feît te
bce se great a hartisbip and injustice, that Parlia-
ment thouglit the mother ouglit te have tbe pro-
tection otf the law with respect te ber childreu
up te a certain-age, and that she shouli lie at
liberty te assert lier rigbts as a wife without the
risk cf any inury lieing doue te lier feelings as
a mothor. That was the cliject with whicb the
Adt was introduceti, and that is the construction
te lie put upon il. It gives the court the power
cf interferiug; anti when tbe court secs that tbe
maternai feelings are tortured for the purpose cf
olitaining anything like an unjust ativantage oeor
the mother, that is precisely the case lu wbich
il wouli lie calleti upon and ouglit te interfere."

la re II'allday, -Exporte Woodward, 17 Jur. 56,
came lieforo Turner, V. C,, in 1852. Tbat was
the case cf a petitien coder the Act, presenteti
liy the imotber, praying for the custody cf lier
infant chulti, four years cf age. It appeared that
the husliant anti wife liat liveti bappily eneugli
together until about a year previcusly, when a
legacy cf £540 liat been left te the wife, which,
il was alleged, the hueliand had since squaudered
lu dissipation. The mouey lieing ail gene, and
bis wife lieccming chargealile te the parieli, lie
iras taken cp for deserting bis wife, couvicted,
anti seutencedte1 six monîlis' imprisoument.
Shcrtly after ceming ont cf prison, lie matie bis
way, lu the absence cf bis wife, te the lodgings
,Wbere she was living and maintaiuing liersoif hy
going eut as a launtiress, anti took away their
ehilti Ho refuseti te state wliat hati lecome cf
il, except that it iras at board ln Essex. By the
affidavits filed in the matter, eacb accuseti the
ter cf hiabituai tirankeunese, and inl addition

the irife accuset the huolianti cf aldnltery.
lu relation te the Act anti its clijeet, bbe Vice-

Chancelior says: Il will necessarily lie impor-
tant, in the first place, te look at the principles
upon wbicb tte Act proceetis. Wlien Ibis Act
came int oeration, it was the undouliteti lair cf
tbe country that tbe faîlier is entiticti te the sole
ccstody cf bis infant chiîdren, centrehiale only
liy this court (the Court cf Cbancery) in cases cf
grecs reiscenduot. With Ibis riglit tbe Act does
oct, as 1 understanti it, interfere so far as t0 bave
destroyeti the rigtt; but lb introduces noir oie-
meute and consideraticus under whicb that righl
is te bie exerciseti. The Act prcceeds upen three
grounds: first, it assumes anti preceetis upon
the existence cf the paterual rigit ; secondiy, il
connects the paternal riglit with the marital
duty, and imposes tbe marital duty as the condi-tien cf recomuizing the paterual riglit ;thirdly,
the aet regards the ictorest cf the chilti. These

three groundis, then-the paternel right, the
marital duty, andi the interest cf the chîlti-are
te lie kept in mind in decidiug any case under
this statute." H1e thon cites Warde Y. Warde,
in confirmation of his view, andi says, I think
there is a very great difficulty in calling on the
court to restrain a man in the exercise cf bis legai
riglit. * * * There are, howeyer, two groundis
on which the court has jurisdiction under the
Act, viz., breacli cf marital duty, and the interest
cf thie chilti. That the bnsband diti desert hie
wife previously to May, 18G1, lie dees nct deny;
but lie justifies the desertion as necessary. It
is, therefore, incumbent upon me te look int
the conduct of the wife. The charge against ber
is that cf habituai drnnkenness." The Vice-
Chiancellor, upon the evidence, came te the con-
clusion that this charge was not prcved; and,
referring to the conduct cf bier husband taking
away hier chuld from his wife's lodgings, and te
the fact that lie titi not even inform the court
wbere the child was, except tbat it was at board
in Essex, lie proceotis: I s it, or is il nct, in
contravention cf the marital duty, 'wbicb the Act
lias placed in competition with the paternal riglit,
that the busbanti shoulti thus take away bis chl-
dren and keep them, witbcut any comomunication
with the mether as to the mode, or place, or cir-
cumstances of their maintenance? The natural
riglil must lie heidti have licou nodified by the
Act, andtheb samne opportunities muet 10w lie
given te the mother as te the fathor, cf communi-
cating with the offýpring. Thon there is te lie
consîdered' the question cf access only, or cf
custcdy cf bbechl oit; and that depends upon
what is most for the interest of the chuld in the
position cf the parties." And fiually, lie sys:
-But 1 shahl decide, if possible, rathor in faveur

of the paternal riglit than against it; and 1
thereforo give now an option tc the father te
place bis chulti to lie takon care cf wbere the
motbor can have access to it, and see that it is
preperly attende t 1, s0 that she may have the
benefit intendod by the Act. lJnless it lie sbown
liy affidavit on the ncxt seal day that this lias
been done, I shall direct the chuld to lie delivereti
ovor to tbe mother?"

lu ,Slill.ito v. Colleil, 8 W. R. 683 (A.D. 1860),
the application was by the mother against the
testarftentary guardians of the chiltiren, appointeti
by lier busbaud's will, for the custody cf tbree
ch! *îdreit, ahl under soven years of age. The
observations cf Kindorsley, V. C., in that case,
are te he taken as applying te the particular
circumstances cf that case, which from ils nature-
raised ne question arising cut cf tbe fact cf a,,
hushauti andi wifo living apart The stress whièli,
lie lays upon bbc interest cf thie chiîdren being,
the point te decide the case, must lie limitoti to,
the case liefore bim., This sufficiently appears.
te lie the jutent of the loarneti Vice-Cliancellor,
from the context cf bis jutigment; and il le,
therefore by ne means an authority for the posi-
tion, tbat iu the case of separation between.
hushanti and wife, the cause cf soparation ie- te
be ovorlooked, anti that the sole point for consi-
deralion is the benofit cf the childron. He says,
there. Il Beycnti aIl doulil, if il bat net been for
Mr. Justice Talfourd's Act, the guardians couid
have assumeti the conduct tliemselves of the
oducatien andi maintenance of the chiltiren ;; bu.t
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