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he does flot owe any debt to the judgment debtor, anci on his refusai to do sa
an order absolute may rightly be made. The order of the Divisional Court (Day
and Lawrence, JJ.), setting aside the attaching order made by a Master, xvas
therefore reverscd.

P>RACIORCouNR R dAIM JIDG&MRNT ON COUNTER-CLAIM71, MOTION FOR -ORD XXVII., R. II (ONT.
RUIE 727).

Yoites v. ilactuday (1891), I Q.13. 221, setties a point of practice wvhich is not
very clear upon the Ruies. The question being, w here to a couiiter-claim for a
debt, no defence is pleaded by the plaintiff, hoxv is the defendant to obtain judg-
ment on the counter-claim ? The clefendant clainmcd the right to sign judgmlent
as of course for the amouint claimeci, but the Court of Appeal (Lord Esher, M.K.,
L()pes and Kay, L.JJ.), adopting the practice followed in Higgius v. Scott, 21
Q.13.D). ra, held that the only way a ju(lrnent can l)e obtained by a defendant
on a cournter-claim, or default of defence, is by motton for a judgment. Lopes,
L.J., comments on the inconvenience and inýjustic.e which rnight resuit if a
defendant could sigun judgment as of course and issue execution against the
plaintiff before the latter's dlaim against him had been disposed of.

PRINCIPAL AND SURET\'-DISCHARGR OF SURETY DX' OIVING TIMIE TO PRINCIPAL-SUBSEQuENi COVENANT
BY PRINCIPAL TO PAY I)RBT AT A LATER TIME.

In Bolton v. Buckenhamz (8g), I Q-13- 278, the defendant, who was a surety,claimed ta have been discharged from liability by reason of time having beeni
given ta his principal by a subsequent agreement, ta which he was nu party.
The circumstances of the case were as follows : The defendant was surety for the
payment by a martgagor of a martgage debt of [450 an 4 th March, 1858, under
a cavenant rnade September 4 th, 1857. By a deed made December i 5 th, 1884,
this martgage, which was made ta one Caoper, was assigned ta the piaintiff,
together with variaus other martgages or, ather praperties, and together with the
benefit af ail cavenants therein contained, he advancing [3,200 ta take themi up;
and the martgagor executed a new rnortgage ta him, subject ta a praviso for
redemption on repayment of (the amount advanced) [3,200 and interest thereon,
on January ioth, 1885, and which sumn the mortgagar covenanted ta pay. Day,
J., wha tried the action, held that the effect of the transaction was ta give time
ta the mortgagar, and therefore the surety was discharged ; and he doubtedf
whether the assigniment of the benefit of ail covenants applied ta the surety's
covenant for payment, and thought it was confined ta " coilateral covenants," '
e.g., for further assurance, etc. The Caurt of Appeal (Lord Esher, M.R., and
Lapes and Kay, L.JJ.), without discussing the latter question, affirmed the
decision of Day, J., an the ground that the taking of the mortgagor*s covenanit
in December, 1884, necessarily invoived by implication that the lender of the
money was not ta sue for it before the day named in the covenant for payment ;
and it made no différence that the benefit of the first mortgage was expresslY
reserved by the second, because the right ta sue under the first martgage was
inconsistent with the implied undertaking not ta sue contained in the second.


