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to such per centage as to the lands stated in the
declaration, vas a Competent vitness for the
plainltiffs, the learned Judge having received hie
testimony.

It seemed (though this part of the case vas
flot very clearly made ont in evidence), that the
township of Burieigh vas intended to contain
twelve concessions, and thirty-two lots of 200
acres eacli in each concession, the lots number-ing from south to north. Frein lot No. 1 to the
line betveen lots Nos. 15 and 16, the survey
seemed to have been sufficientl>' weli rnarked toenable a surveyor in 1864, to trace and re-markthe lines, &o. But from the south boundary of
No. 16, aithougli there were nmie traoes of themurveyor having been there, the marks of surve>',
if ever tbere,vere almost vholly lest; and on theapplication of the Council of the Count>' of Peter-
boroughi, D. P. S. Fitzgerald vas instructed inJanuary, 1864, to commence at the seuthern end
of the township and trace op the old Ues as faras the aide road betveen the fifteenth and six-teenth lots, and post them according te theoriginal plan of survey, wbile froni the northerly
limit of No. 16, te the north boundar>' of thetownship lie vas te snrvey the lots twenty chains
wide by fifty cbains deep, with a road aliowanceof ene ohain at ever>' fltth lot and at ever>'
alternate concession. These instructions createdsixteen concessions with twenty-six lots in sacli,aIl lying north et No. 15, with allowances forroada, differing front snch as vould bave beenreserved on the original plan et survey ; and inaddition Mr. Fitzgerald rerierved. allowances forroads round the waters and streams in the newsurve>', for which hie stated lie had the authority
of the Conimissioner et Crown Lands, suoh roser-vatiens being more for the convenience or Iand-log than for use as roads. Owing, probabl>', tethe different plans ef survey, the part surveyedon the original plan was thenceforth called thesouthern division, and the other part the northern
division et the township.

It vas proved that prier te Mr Fitzgeralds
murvcy, the Crowu had issued letters patentgranting several lots or parts of lots in vbat isnov called the southeru division, and one grantdated ince 1864 vas put in for a lot in tbenerthern division. Upon a question being raised,the learned Judge ruled that the Crown vasbound b>' the adoption evinced in granting lotsaccording te the old survey in the soutberndivision, but that there vas ne proof of an>'surve>' betore that made b>' Fitzgerald in the
nortbern division.

It vas; objected for the defendants that the pro-perty in trees grovivg in spaces reserved in theoriginal murve>' as allovances for roads, wbich
Lad neyer been cleared, opened and travelled, vasnlot in the municipality et the township, and thatthe>' conld net maintain trespass for cutting suchtrees. Thé learned Judge overruled this objec-
tion, and reserved leave te the defendanits te Mo"e
te enter a nensuit upon it.

The plaintiffs thon gave evidence te establialithat the defendants had eut trees et censideralel
'Value on sorne et the reservations for read, andehiefi>' in the northern division, and the'Jury

IC found a verdict for the plaintiffs.
In Easter Tern, Hector (Jameron nbtained aruIe cnlling open the plaIntifse te shew cause why aDensuit liheuId'ot lie entered (leave having been

reserved td move), on the ground that the plain-
tifs hadl noenmch right or interest in the property
in question as te enable thein te sue in trespass
or trover, and that no by-law vas proved te have1been muade b>' the plaintiffs in relation thereto ;or for a nev trial, there being ne evidence ef trou-paso te, or conversion of, any proporty et the
plaintiffs; and for impropor admis4ion ef theevidence of a part>' in whoe direct and imme-
diate behaîf the action vas brought.

In this terni C. S. Pattergon shewed cause,
citing ('oc/rran v. llislop, 3 C. P. 440 ; Corpora-
tion of Wellinqton v. Wilson. 14 C. P. 299, 16C. P. 124; Corporation of Thurlow v. Bogart.15 C. P. 8 ; Municipality of Sarnia v. GtreatWestern Rai1wa1 Co., 17 U. C. R. 65 ; Consol.
Stat. U. C. ch. 54, secs. 314, 815, 828, 824, 82.5,
881, 836, 837, 839.

Hector Cameron, contrit, cited Corporation ofSarnia v. Great Western Railway Co., 21 U. C.R. 64; Cochran v. Hisio ' , 8 C. P. 4 40.
DRAPEEt, C. J., delivered the judgruent of the

Court.
The. first question is a,4 te the general right of

the plaiDtiffs.
We think that, opon the evidence given in thiscase, ve are varraDted in assumiug that the

murve>' made by Mr. Fitzgorald vas the original
murvey et the northern divisiun et the tovwnship ;as te the seutheru division, he simply retraced
and restered the vork doue in the original surve>'.

We do net censider the question ai te the right
te the soil and freehold et original allowanceo
for road te lie open for argument in tliis Court.
In the Corporation of Sarnia Y. Greai WvesternRailway Co.( 21 U3. C. R 64). Buris, J., saidIl Wherever the Crown bas laid eut a road or
street vithout an>' resorvation, I take it the oeil
and freebold remains in the CrowD, subject tethe easornent vhich the public enjoys over it."
And in the judgment et this Court in Mytton v.Ducc (26 13. C. R. 61) in order te censtrue sec-tions 814 and 886 et Consol. Stat. U3. C., ch. 64,
se as net te cenflict, vs adopted the suggestion
ef Barns, J., in the above cited case, by limiting
the operatien et the latter te cames vhore mndi-
viduals bave laid eut streets or reade for the
public, and the>' have b>' user or othorwise lie-cerne public highvays. The prenant case relates
te the construction et section 814, the larigungo
ef vbich leaves ne rooni for doulit, if it lie net
Iimited b>' section 836. We conclude, therefore,
that the soit and freehold et the road8 in question
vas in the Crewn.

But section 881 gave te Township Councils thre
pover te pasa by-lavs both for epening rends,
and (muli-sectien 5), for preserving or sel Iing
timber trees, &oc., on an>' allevance or appropri-
ation for a public rond, and the offect et tisenactmnent and thre absence et an>' by-law on the
subject are te lie considered.

If there vas ne such provision, the propertf
in trees groving on the road allovances vould,
undoubted>', lie in the Crevu.

The leading ebject et the reeervation et road
allowanees hovever, vas flot te grov tumber troeopon thein, but that that the>' should lie sub-40>vient te thre advantage ef settlers upen land ad-Joining or near thereto, as veil as et the generalpublic. We are net prepared te hold tint
settler vho cnt down timber trees on an ?~ioW
ance for rend bona fidie, for the purpose of acceSS
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