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principile. Trîese cases are nlot applicable ta tise present qilestion
and do tact givc any color tu thc presehit defesice.

Tise question iii tlsem ivns one of fraud on tise part of anc CIccu-
tien crcditor ans tise executien debtor, ta dciay, luder, and defeat
arsother bona fidé crcditor, contrary te tIse stattstes of Elizabeth.
Ilere it is sisnpiy a question, wlsetter the 8beriff %hall, in excuse
of a breault et bis duty te ciecute, a writ, bo aliovçed to raise the
qusestion, whetlser ns betweon the plaintif! and defendant in tisO
original action auytlsing renmains due.

1 can Si.nd aie case in which this que'stion is directiy raised, but
we bave heen refermai ta tise case of lie Y. .Bircls, 4 Q. 13. 566,
as establiqliisg, that in au action fur a faise return tu a fi. fa. pleas
whicb, ndrnitting tisa defcudaut's breach of duty, shew timat tise
plaintif liass austaitied ne dange by thejictiou, are goed answers
we tise action. If that bo a general principle, appicablo ta ail
similar cases where the pleas show that there was ne damage, then
1 do net sec lsaw this case cau bo distiugruisbed, for, at the tirne of
thse deiivery cf the writ te tho sheriffl the judgsnent ivas satisfied,1aud nothing was due to tise plaintiff by tise ezectition debtor. It
is diflicuit te sec wbat dausago thse aileged false returu ivcnid
cause.

The issues, in fact, wcre tried at thse iast assizes at Brantford,
befera Burns, J. The plaintiff put iu an exemplification of a jutlg-
ment against Charles Pickie, entered lSth April, 1857, for £4003
IUs 9d., upon a cagnovit given 'iithout the previous Issue cf
process. A ccpy cf a svrit of fi. fa. (admnitted) idsued by the plain-
tiff thercon on thse 10th .August, 1858, agaiast the goods asld chsat-
tels cf Pick!o, directed to the defeudant, rcceived by thse defen-
dant cn thse day it was issuedl, endorsed ta levy £2750 with interest
frontx date, £8 14s. Dd. cests, 1 5s. for this and concurrent writ and
sheriff's fées (note--the costs appcar by tihe roll te have been taied
at £3 149. 9d. ;) and endoraed is a roturu of lcvy of goods ta thse
value cf £25 remaitaing on banal for want of buyers, aud ne gcods
ultra.

Tisen a paper was put in by consent, cousing fromn defendant'a
cflice, isearing date on 8tis OCt., 1859, whieis ahewed that au thse
7th 'May, 1858, the defendant recelved an execution agaînst thse
goods cf Pickle, in faveur cf onc Carden for £606 89. Sd,. ivhich,
before tho gala cf Sept., 1858, defendant hsd returned goods te the
-value cf £100 on baud, 'whereupou, as appeared later ini thse ese,
Cardan issued a vens. ax aad fi. fa. for thse residue received by defen-
dant, 10tis Sept., 1858, aud returned fei. ; and up ta tisa -th
August, 1858, threc other executicas, arnounting togethcr ta
£116, under 'iviicis wrie.s actual possession cf PîcirJo'a goods was
tssken by tho defendaut ou tho 6th August, 1858. Ifter suais pos-
session talieu tihe defendant rccived t.wo irrits cf attachamcnt
against tise estato cf Pickle, as au absccuding debtor, one ou thse
d th Augnst, 1858, at the suit of thse Commercial Bank fcr £125,
tihe ather an tise lOth August, 1858, at tise suit cf eue Meure for
£888 14s. 4d., and next ou lOtis August, 1858, ho receivcd thse
plaiutifr'8 executicu; afterwards, and between that day and thse
7th cf Fchruary, 1859, ho reccivcd nineteen irrita of attachmcnt
for varions sains, ameuuting in the svholo te £5890 4s. 8d.

By the sale af Pickle's geods the sceriff reaiized ini grass £2240
18s. 2d. Thse expenses cf insurance, &e , £215 16s. 2d.. Tise
amounit cf the executious prier te tise pliatiff's was s.tated an thse
learned judlges notes te have been £699, leasing a balance cf
£1I831 l7s., 'whir.ia the plaintiff claimed as applicable an bis writ.

Thse defendaut gave evidence for tise purpese of shewing tisat
plaintiff's judgment was satisfied: WhicIh the plaintUfr met hy
strong rebutting evidence. It la uecessayy te refer te it, as tise
jury found for the plaintiff ou thse fiftis and sixtis issues. There
was aise evideuco ta show that Pickle wua censidered ini insolvent
circunstmsces in the spring of 1858. Thero iras ncthing ta gave
rise ta a suspicion that tise piaintif ives net a bu=a fide creditar cf
Picle'cs. Thse learued judgc, hy ceusent cf the parties, directed a
general verdict fer piaint'-ff, ad £131 17s. damsages, 'vitis leave
for thse defendant te move -, enter a. verdict for bisa on tise Ist, 2nd
aud 3rd issues, if tho court sbeuid be cf opinion tisat thse ivrits cf
attacismeut irere entitlcd, uuder th(, circnsnsiauces, te priarity.

In licisuelusas Terna BeartI ebtained a -isle naùi accerdingly,
referriug te Dani2 v. At1zaïl, 17 U. C. Q. B. 369. Gamble v. .Tarvss,

U. S. 0. S. 272.

Mood shoeu cause refcrriug te tise C. L.. P. Act, s. 65 ; Cauisai.
Stat. cli. 26, s. 21, 22 : Bank B. . A. v. Jaruit, 1 U.C. Q. B. 182;
Caird v. Fitzail, 2 U. C. Prao. R. 262.

Ileard, in support cf the rota, rcferred ta the C. L. P. Act, 1856,
e. 49 Coesc. Stat. c. 25, a. 14.

DaArszn, C. J. -There are sosue features la this case whicla
listingisi it frons any wbich as yet, se far as I amn aiyare, lias
been decided in respect ta thc ccnflictiag rigist8 of crediters iris
have got judgmnset or judgrnut aud exeention against an abscond-
iag debter, beforo bis absconding ; and creditors mise have coin-
saenced issits agusiust such debter i>7 ivrit of attachaient.

1. Tise piaintiff'sjudgsaent, which was au cogaovit. signed iritis-
ont any process having heen first issned, mwas entered np icajgbeforo
Pickio absconded, and wle he mas ttppareatiy in good credit.

2. Mien tise first cf tise attacking creditars put bis irrit inte
the defcndaut's bands agaiast tise preperty, credit, and ettects ef
Piakie, bis gocds isad bees seized, and were ini the aseriff's bsands
talon severai irrits offi. fa.

3. Thse piaiatiff's fi. fa. vas received by tise dlefeadat w'hile
Pickle's gooda mero thus lu bis bands; aud, se far as appears,
isefore any proaeedings ivere takeon, if, indeed, any ccuid bc taicu
under tise tire irits cf attacbmeut ivhich defeudant received, beforo
hoe recesved the plaintiff's fi. fa.

The sections of thse statutes yrbici t appears necessary te cou-
aider, arc the following, misicis I cite frnm thse Consoiidated statutes :
cisap 25, a. 14-ail tise property, credit, and effects, iuclnding aI
rigists and sbares in auy association or corporation, cf an abscou-
ding debtor msay hoe attscbed ln the sanie usanuer as tisey migist bc
seized ini execution ; -ud the siseriff te mism any irrit cf attacs-
mont is directed, ahail forthwith tako Icae his charge cr keepiug
ail sucis prcperty and cffects, according te the exigency cf tIse
irrit, and shall ho a!lowcd ail necessary diaburaments fer keeping
tise sanie; and ie shall immediately eall te bis assistance tire
substantiai freeholders cf bis cctsnty, aud witis tiseir aid ho shall
make ajust aud truc inveutery ofnll tise personal property, credits,
and effects, evideace cf titlo or dest, books o! accouat, vouchsers,
aud papers that ho bas attacised; snd eaial returu sncb inveutary
bigaed by bimacîf sud tho freehsolders, tegether with tise irrit cf
attacisment. 19 Vie., c. 43 a. 69.

Seo, lq,-The shieriff having muadeoan iaveutory sud appraise-
ument on thse first irrit cf attachiment against any abseendiug debtcr,
shal nlot bo required te make a noir inventcry and appraisesaat,
an a subsequent irrit of attaciment cosaing into bis bands; 19
Vie., c. 43, s- 54.

Sec. 21.-Auy persen misa bas commenced a suit lu auy Court
cf Record cf Upper Canada -tse procesa 'whercia 37as served or
exceuted beforo thse serving out cf a ivrit cf attachinent againat
tise saine defeudant asi an abscending dlebtor-may, aothwithstnn-
ding thse auitig eut cf tise ivrit cf attachrneut, preceed tn jndgsaent
and executios inci s suit in thse usual suanuer; and if ie obtssins
execution before tIse pliltiff in nny snob irrit of attacisment, ie
shah ihave tise foul advautsge ef bis prierity of executiasi, in tise
saine susuner as if tise property and effecta cf snch abscoading
debtor stîll rernained lu bis cmn bands aud possessioss; but if thse
court or a judgo se orders, ssshject ta tihe prier satisfaction of ail
couts of suing ont aud executiug tise attacismeat; 119 Vie, c. 43 s.

Sec 22.-lu case it appears ta tise court in whic suob prier
action bsas been bromgbz, or to a judge thereof, that sucbjud gusnt
is frauduleat, or tlsat snch action bas been brought ia collusion
mitis tise abscondiug debtor, or fer thse frauduient purpose cf de-
feating tise just claims cf bis oCher creditors, such court or judge
may, ou tise application cf tise plaintiff on any irrit of attac'ameat,
set aside jndgsaent and any execuuios issued tisercon, or stay
proceeding8 thercon; 19 Vie. c. 43, s. 55.

Sec. 25 enacts tisat if thse reai aud personal prepetty, eredits
sud effects cf any absccuding debtor, attacised &c. prove insuffici-
eut ta satisly tise exceutîcus cbtaiued ini tise suit, tise debters cf
tbe abscondiug debtors may bo aued ta rccover sncb dcbs ; 19
Vie. c. 43. S. G3.

Sec. 29.-Wisen several persans sue eut irrita cf attacssisct
againat an absconding debtar, the procceda cf the property aud


